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Foreword 

This background report on Government Capacity to Assure High Quality 

Regulation in Indonesia analyses the institutional set-up and use of policy instruments 

in Indonesia. It was peer reviewed by the OECD Regulatory Policy Committee in 

Paris 12 April 2012, with the participation of officials of the government of Indonesia, 

and concludes with policy options for consideration by the government of Indonesia.  

The OECD Review of Regulatory Reform in Indonesia is one of a series of country 

reports carried out under the Regulatory Reform Programme of the OECD, in response 

to the 1997 mandate by OECD Ministers.  

Under this programme, the OECD has assessed the regulatory management 

policies of 24 member countries, as well as Brazil, China and Russia. The reviews aim 

at assisting governments to improve regulatory quality – that is, to reform regulations 

to foster competition, innovation, economic growth and important social objectives. 

The review methodology has developed over two decades of peer learning. It draws on 

and is grounded in a number of OECD instruments including: the 1995 

Recommendation of the Council of the OECD on Improving the Quality of 

Government Regulation; the 2005 Guiding Principles for Regulatory Quality and 

Performance; the 2009 OECD Recommendation on Competition Assessment; the 2012 

OECD Recommendation of the Council on Regulatory Policy and Governance; and 

the 2012 OECD Recommendation for Public Governance of Public-Private 

Partnerships. This is the first review in this series to be undertaken under the auspices 

of the OECD Regulatory Policy Committee, which was formed in 2009.  

This background report was drafted by James Sheppard, OECD Policy Analyst, 

OECD Public Governance and Territorial Development Directorate. It benefited from 

comments provided by colleagues throughout the OECD Secretariat, as well as close 

consultations with a wide range of government officials in Indonesia.  

All background reports of the OECD Review of Regulatory Reform in Indonesia 

are available at www.oecd.org/regreform/backgroundreports. 

http://www.oecd.org/regreform/backgroundreports
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1. Introduction 

1. There has been a growing awareness and understanding in the government of Indonesia during 

the last decade of the role of regulatory reform in facilitating economic development. This awareness and 

understanding has been shaped by efforts to increase investment and exports since the 1998 Asian financial 

crisis, as well as changes brought about by democratisation and “big bang” decentralisation shortly 

thereafter. 

2. Regulatory reform is also a key element of Indonesia‟s regional commitments to the Association 

of Southeast Asian Nations (ASEAN) and Asia-Pacific Economic Co-operation (APEC). In 2011, and 

under the chair of Indonesia, ASEAN held its first Regulatory Reform Dialogue
1
 and its High Level Task 

Force on Economic Integration addressed for the first time the issue of regulatory reform.
2
 In the same 

year, the leaders of APEC issued “The Honolulu Declaration” committing them to adopt a whole-of-

government approach to regulatory management, assess the impact of regulation and promote public 

consultation in regulatory decision making. This declaration also committed leaders to report on their 

actions to implement good regulatory practices in November 2013, when Indonesia will chair APEC.
3
 

3. OECD countries have long recognised regulatory management as a central element for the 

promotion of open and competitive markets and a key driver of economic efficiency and consumer 

welfare. In 1995, the OECD Council adopted the Recommendations for Improving the Quality of 

Government Regulation, the first-ever international statement of common regulatory principles. In 2005, 

the OECD Council issued Guiding Principles for Regulatory Reform as a basis to review reform efforts in 

member countries carried out both in sectoral and policy areas. In 2012, the OECD Council adopted the 

Recommendation of the Council on Regulatory Policy and Governance. 

4. To support countries develop high quality regulations, the OECD conducts country reviews on 

regulatory reform. To date, reviews have been conducted in 27 OECD countries and three non-member 

countries (Brazil, China and Russia).
4
 Since 2000 the OECD has also worked with member economies of 

APEC to support regulatory reform.
5
 For example, in 2005, the OECD and APEC developed an Integrated 

Checklist for Regulatory Reform, an open-ended self-assessment exercise, helps economies implement 

structural reform and regulatory reform.
6
 

                                                      
1.  “ASEAN's Regulatory Reform Dialogue a First”, 27 July, 2011, www.aseansec.org/26522.htm 

2.  Jakarta Post, “A regional economic perspective of ASEAN through 2015 and beyond”, November 2011. 

3.  Presidential Decree No. 29/2010 regarding the Establishment of the National Committee for the Implementation of 

High Level APEC Meeting and Bali as the Location of APEC 2013. 

4. These countries, in alphabetical order, are: Australia (2010), Austria (2010), Belgium (2010), Brazil (2008), Canada 

(2002), People‟s Republic of China (2009), the Czech Republic (2001), Denmark (2000, 2010), Finland (2003, 2010), 

France (2004, 2010), Germany (2004, 2010), Greece (2001, 2010), Hungary (2000), Ireland (2001, 2010), Italy (2001, 

2009, 2012), Japan (1999, 2004), Korea (2007), Luxembourg (2010), Mexico (1999, 2004), the Netherlands (1999, 

2010), Norway (2003), Poland (2002), Portugal (2010), Russian Federation (2005), Spain (2000, 2010), Sweden (2007, 

2010), Switzerland (2006), Turkey (2002), United Kingdom (2002, 2010) and the United States (1999). 

5.  APEC economies, in alphabetical order, are: Australia, Brunei Darussalam, Canada, Chile, People's Republic of 

China, Hong Kong, Indonesia, Japan, Malaysia, Mexico, New Zealand, Papua New Guinea, Peru, Republic of Korea, 

the Republic of the Philippines, Russia, Singapore, Chinese Taipei, Thailand, United States and Viet Nam. 

6.  APEC-OECD Integrated Checklist for Regulatory Reform is available from 

www.oecd.org/dataoecd/41/9/34989455.pdf 
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Box 1. 2011 APEC (Leaders’) Honolulu Declaration:  
Commitment to strengthen implementation of good regulatory practices 

Building high-quality regulatory environments is a key component of APEC work to promote free and open trade 
and investment in the Asia-Pacific. Since its inception, APEC has promoted the use of good regulatory practices and 
worked to reduce the negative impact of regulatory divergences on trade and investment. APEC work in this area 
seeks to embed the concepts of non-discrimination, transparency and accountability into the regulatory cultures of 
APEC economies, which will help create jobs and promote economic growth. 

Therefore, we as APEC Leaders agree to undertake the following actions by November 2013 to strengthen the 
implementation of Good Regulatory Practices across APEC economies: 

1. Develop, use or strengthen processes, mechanisms or bodies to enable a whole-of-government approach in 
the development of regulations, including co-ordination across regulatory, standards and trade agencies. 
The functions of this process, mechanism or body may include, but are not limited to, the following: 

 Development of an economy-wide, cost-sensitive and forward-looking regulatory agenda; 

 Establishment of overarching and publicly available principles to guide good regulatory governance; 
and 

 Review of existing regulations on a periodic basis to improve their effectiveness and address 
burdensome requirements contained within. 

2. Develop, use or strengthen mechanisms for assessing the impact of regulations, which involves effective 
and consistent use of the tools and best practices for developing new regulations and reviewing existing 
regulations. Such tools and best practices may include, but are not limited to, the following: 

 When deciding to regulate, clearly identify the need for a regulatory proposal, describing the nature 
and significance of the problem; 

 Examine feasible alternatives, including less burdensome alternatives involving market-based or 
voluntary solutions, for addressing the problem; 

 Assess both the costs and benefits of each available alternative for addressing the problem and 
identify the reasons why the alternative selected best achieves the policy objective. Given that some 
costs and benefits are difficult to quantify, qualitative assessments are more feasible in some cases; 
and 

 Examine the incentives and mechanisms in place to review and streamline existing regulations. 

3. Implement the principles related to public consultation of the 2005 APEC-OECD Integrated Checklist on 
Regulatory Reform section on regulatory policy and the 2004 Leaders' Statement to Implement the APEC 
Transparency Standards. Implementation of these principles may include, but are not limited to, the 
following: 

 Establish procedures that provide stakeholders with a meaningful opportunity to comment on 
regulatory proposals; 

 Provide plainly written, clear and concise draft measures for public comment with adequate time for 
review, so that stakeholders and government can have a genuine dialogue that leads to improved 
regulatory outcomes; and 

 Ensure that regulators consider public comments. 

Source: 2011 Leaders' Declaration, “The Honolulu Declaration - Toward a Seamless Regional Economy, Annex D: Strengthening 
Implementation of Good Regulatory Practices” The 19th APEC Economic Leaders' Meeting, 12-13 November 2011, 
www.apec.org/Meeting-Papers/Leaders-Declarations/2011/2011_aelm/2011_aelm_annexD.aspx 
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5. In 2010, the government of Indonesia requested the OECD to conduct a Review of Regulatory 

Reform. The objective of the review is to assist the government of Indonesia in its efforts to improve the 

processes by which it makes and enforces regulations with the aim of supporting the interests of business 

and citizens, attracting and retaining investment, improving services and raising public welfare. The review 

is supported by the financial contributions from the governments of Australia, the Netherlands and the 

United Kingdom. 

6. The Review of Regulatory Reform follows the inclusion of elements of regulatory policy in 

Indonesia as part of other OECD country studies. In particular, the 2010 OECD Investment Policy Review 

of Indonesia charted progress in developing an effective policy framework to promote investment and 

suggests ways the climate for both domestic and foreign investment might be further improved. The 2010 

OECD Economic Survey of Indonesia examined the country‟s infrastructure challenge, including the 

regulatory framework and role of sectoral regulators – among them, electricity, gas, water supply, railway 

transportation, road transportation, air transportation and telecommunications.  

7. This working paper examines capacity of Indonesia‟s national government to assure high quality 

regulation. It has been informed by the 1995, 2005 and 2012 OECD recommendations on regulatory policy 

that recommend countries adopt at the political level broad programmes of regulatory reform that establish 

principles of “good regulation” and clear objectives and frameworks for their implementation. The term 

“regulation” is used here generically to include both laws and all types of lower level or subordinate 

regulations, including informal or administrative regulations, where these are important.  

8. The paper is structured into five parts: 

 Regulatory policy framework and strategies for reform; 

 Openness of the process for regulatory formulation and decision-making; 

 Use of ex ante and ex post regulatory impact assessment to promote better quality rules; 

 Regulatory management capacity within the national government; and  

 Regulatory policy oversight and co-ordination within the national government. 

9. This working paper does not explicitly examine the issue of sectoral regulators, market openness 

and competition policy. The role of sectoral regulators in Indonesia was examined in the 2010 OECD 

Economic Survey. Market openness and competition policy are addressed in separate working papers 

prepared for the 2012 Review of Regulatory Reform of Indonesia. This working paper is also 

complemented by working papers that examine the setting for regulatory quality in ports, shipping and rail 

as well as the governance of public-private partnerships. These areas are deemed significant and relevant to 

the government of Indonesia‟s priorities contained in its 2010-2025 Master Plan for the Acceleration and 

Expansion of Indonesia Economic Development. 
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10. The analysis contained in this working paper was prepared based on a number of steps to 

understand the institutions to support government capacity to assure high quality regulations. These steps 

include: a review of government of Indonesia laws and regulations as of October 2011; interviews of 

senior government of Indonesia officials involved in regulatory management conducted in Jakarta in 

October 2011;
7
 analysis of responses to a standardised OECD questionnaire prepared by the government of 

Indonesia in November 2011. The analysis also draws on related work produced by other Indonesian 

experts and donors operating in Indonesia with the aim to avoid duplication of past analysis. 

11. In February 2012, the preliminary main findings of this working paper were discussed with 

senior government of Indonesia officials involved in regulatory reform. The full draft paper was 

subsequently shared with the government of Indonesia for fact checking and other OECD bodies for 

comment. The results of this fact checking and other comments will be incorporated in subsequent versions 

of this working paper.  

12. The next steps to finalise this working paper are as follows: 

 March 2012: This working paper will be circulated to members of the OECD Regulatory 

Policy Committee. This committee aims to assist members and non-members in building 

and strengthening capacity for regulatory quality and regulatory reform.
8
  

 11-12 April 2012: The paper will be peer reviewed at a session of the Regulatory Policy 

Committee attended by a senior delegation from the government of Indonesia. The peer 

review will involve a dialogue on the strategies for regulatory reform in Indonesia. 

 July 2012: The final report will be provided to the Indonesian government for translation 

ahead of the public launch of the report. 

2. Preliminary assessment 

13. There has been a growing awareness and understanding in the government of Indonesia during 

the last decade of the role of regulatory reform in facilitating economic development. The government does 

not have, however, an explicit co-ordinated whole-of-government policy to ensure that the economic, 

social and environmental benefits of regulation justify the cost. However, and as reflected in this working 

paper, a number of elements of a policy to support regulatory reform already exist and efforts have been 

taken to consolidate these in recent years. 

14. The national government‟s focus on the improving regulatory quality was marked by the 

promulgation of a 2004 law on the Establishment of Laws and Regulations. The law followed Indonesia‟s 

democratisation and “big bang” decentralisation and aimed to increase transparency and due process in the 

formulation of laws and sub-national regulation (in effect, sub-national law) in order to stop the 

proliferation of inconsistent sub-national regulation. Actions have since been taken to further consolidate 

this framework. These actions include the introduction of mandatory ex ante assessment of regulatory 

proposals for laws and sub-national regulations, mandatory review by the national government of sub-

national regulations that impose taxes and charges and the broadening of public consultation to the 

executive and not only legislature branch of government. 

                                                      
7.  Annex I provides a list of institutions that were interviewed as part of preparing this draft working paper. 

8.  The members of this committee include all 34 member countries of the OECD. See also OECD (2009a), Mandate of 

the Regulatory Policy Committee: A New Agenda for the Regulatory Policy Committee: Issues for the Next Three 

Years, 2010-12, www.oecd.org/dataoecd/53/42/44679685.pdf 
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15. National development plans also provide insight into the government‟s agenda for regulatory 

reform but are subject to a number of criticisms. The plans rearticulate the need to address inconsistent 

regulation between levels of government and cut red tape in licensing procedures. However, the plans 

focus on quantitative targets rather than the impact of reform and on ensuring coherence at the level of 

individual rather than across multiple sub-national governments. Moreover, when these plans address 

specific sectors, they emphasise the need to amend the regulatory framework to support the achievement of 

the plan rather than assessing the appropriateness of regulation as a policy instrument. 

16. Many actions introduced by the national government to improve regulatory have the potential to 

be enhanced to improve consistency in their application and better assure regulatory quality. For example, 

annual legislative programmes at national and sub-national levels support transparency and forward 

planning of rule making, but they lack critical information necessary for effective public consultation 

including proposed timetable for discussion, the contact details of responsible officials. Guidelines detail 

the process for inter-ministerial consultation but say little about the procedures for consultation with sub-

national governments, affected parties and the general public that could strengthen regulatory quality and 

build trust in government. 

17. Ex ante assessment of regulatory proposals is mandatory for bills and sub-national regulations 

but not implementing regulations and assessments are not well integrated into decision making processes. 

Moreover, the existing ex ante assessment of regulatory proposals lacks necessary measures to quantify the 

cost and benefit of the affects of regulation. In parallel, a number of ministries and sub-national 

governments have sought to develop tools for regulatory impact assessment, but the tools have yet to be 

broadly tested or integrated into routine administrative procedures for the formulation of regulatory 

proposals. There is no formal requirement for systematic ex post evaluation of policy goals and processes 

to review the stock of existing laws and regulations within the national government. 

18. Finally, there is no institution that has formal responsibility for co-ordinating and providing 

oversight of the implementation of regulatory policy. Various government entities have responsibility for 

developing tools and ensuring regulatory quality by right of return of regulatory proposals. These include 

the State and Cabinet Secretariats, the co-ordinating ministries, the National Development Planning 

Agency (Bappenas), Ministry of Home Affairs and Ministry of Finance. None, however, consider 

themselves as responsible for co-ordination and oversight of regulatory policy or ensuring the effectiveness 

of regulatory management practices. 

3. Regulatory policy framework and strategy for reform 

The Indonesian legislature has been radically transformed in the last 15 years from a symbolic function 

to an active powerbroker – though is considered less focused on it legislative function 

19. Indonesia‟s 1945 Constitution establishes the Peoples‟ House of Representatives, Regional 

Representative Council and the People‟s Consultative Assembly. The Peoples‟ House of Representatives is 

comprised of 560 elected members, and its main function is to make legislation and provide oversight of 

the President and the Cabinet. The Regional Representative Council, created in 2001, is comprised of 132 

elected members. Its main function is to formulate legislation on sub-national autonomy, the formation, 

expansion and merger of sub-national governments and the relationship between national and sub-national 

governments, including in over the management of natural resources and inter-governmental fiscal 

relations. The People‟s Consultative Assembly is made up of both the People‟s House of Representatives 

and the Regional Representative Council. 
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20. Prior to 1999, the President and the Cabinet were largely responsible for the formulation of laws 

and regulations. The People‟s House of Representatives was comprised of a combination of officials 

elected through a mixed proportional/district representational system and 38 appointed members of the 

Indonesian Armed Forces and Indonesian Police. Elected members were from one of three permitted 

political parties: the Golkar Party, the Indonesian Democratic Party and United Development Party. 

The Golkar Party was closely affiliated with the Suharto government and dominated Indonesian politics 

from the 1971 legislative elections.
9
 Restrictions on political parties since ended in 1999. Representation of 

the Indonesian Armed Forces and Indonesian Police ended in 2004. The People‟s House of Representatives 

is currently composed of nine political parties.
10

 

21. While the powers of the Peoples‟ House of Representatives have grown, it has been considered to 

neglect its duties of legislation and be negatively affected by institutional and political challenges 

(Tomsa, 2010). This reflects, in part, greater attention to the budget and other oversight functions. It is also 

influenced by capacity constraints in the structures supporting the members and party caucuses, discussed 

below.  

22. The decreased role of the President and the Cabinet is not solely a product of democratisation. 

Grand coalitions have been a standard fixture of Indonesian presidential politics throughout the reform era. 

Cabinets have included upwards of six political parties with the objective to ensure good relations between 

the executive and legislature as well as reflecting consensus decision-making, a key feature of Indonesia‟s 

political system. However, cabinet solidarity has been low and resulted in high turnover of ministers. 

The average tenure of key ministers has decreased from 5.5 years prior to 1998 to 2.8 years since 

(Korte, 2009). Most recently, the cabinet was reshuffled in October 2011 with 12 ministries changing 

hands, with eight ministers dismissed and four shifted to new portfolios (Tomsa, 2010). It is also evidence 

by observations that substantive policy decisions are rarely discussed in the cabinet (Fealy, 2011). 

Indonesia reformed its legislative framework in 2004 responding to the lack of a clear administrative 

rule making process and to “big bang” decentralisation 

23. In 2004, the government of Indonesia promulgated a new law (Law No. 10/2004) to guide the 

formulation of laws and regulations under the 1945 Constitution and Decisions of the Peoples‟ 

Consultative Assembly.
11

 Led by the Ministry of Law and Human Rights, this framework was intended to 

provide a single document outlining the process to formulate laws and regulations.
12

,
13

 Moreover, this law 

                                                      
9. Within the House of Representatives, the Golkar Party won 62% in the 1971 and 1977 general elections, 64% in 1982, 

73% in 1987, 68% in 1992 and 74% in 1997. 

10. Factions in the 2009-2014 People's Representative Council include Democratic Party (148 seats or 26% of total seats), 

Golkar Party (106, 19%), Indonesian Democratic Party of Struggle (94, 17%), Prosperous Justice Party (57, 10%), 

National Mandate Party (46, 8%), United Development Party (38, 7%), National Awakening Party (28, 5%), 

Gerindra (26, 5%) and Hanura (17, 3%). 

11.  Law No. 12/2011 on the Establishment of Laws and Regulations also makes reference but does not explicitly discuss 

regulations of People‟s Consultative Assembly, House of Representatives, Regional Representative Council, Supreme 

Court, Constitutional Court, Indonesian Audit Board, Judicial Commission, Bank of Indonesia/Central Bank, ministers, 

public bodies, institutions or commissions that established by law or by the government based on law, Provincial 

House of Representatives, Governors, Regency/City House of Representatives, Mayors and Village Heads (Law 

No. 12/2011 on the Establishment on Laws and Regulations, Art. 8). 

12.  Law No. 10/2004 on the Establishment of Laws and Regulations revoked a number of other legal instruments 

including: 

 Algemeene Bepalingen van Wetgeving voor Indonesie (Stb. 1847: 23) on General Laws and Regulations;  

 Law No. 1/1950 on the Types and Forms of National Government Regulations (Peraturan tentang Jenis dan Bentuk 

Peraturan yang Dikeluarkan oleh Pemerintah Pusat); 
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can be seen as part of efforts by the government of Indonesia to reinforce the rule of law following the 

country‟s “big bang” political and administrative decentralisation in 2001 (Box 2). Law No. 22/1999 on 

Sub-national Government – which became effective in 2001 – gave both regencies (i.e. districts) and cities 

broad and wide-ranging regulatory authority.
14

 This authority was bestowed in sub-national legislatures 

and sub-national executives.
15

 The changes brought about by Law No. 10/2004 were subsequently 

reflected in the 2004 amendments to the Law on Sub-National Government (Law No. 32/2004).  

Box 2. Fiscal decentralisation in Indonesia 

Indonesia undertook a “big bang” decentralisation in 2001, shortly after the demise of the Suharto regime in 
1998. Decentralisation allowed for increasing demands for policymaking autonomy at the sub-national level to be met 
in a country that is characterised by considerable economic, geographic, religious and ethnic diversity. Indonesia is the 
world’s largest archipelago state and one of the most spatially diverse nations in its resource endowments, population 
settlements, location of economic activity, ecology and ethnicity. There are in total 350 identified ethnic groups. In the 
early 2000s, per capita regional product in the richest province, East Kalimantan, was around 16 times that of the 
poorest, Maluku. 

The institutional framework for decentralisation was consolidated in Laws No. 22/1999 on Sub-national 
Government and No. 25/1999 on Intergovernmental Fiscal Relations. These laws were subsequently amended in 2004 
(Laws No. 32/2004 and 33/2004, respectively) to strengthen national government control over sub-national 
government finances and to clarify expenditure assignments between provincial and the regency/district governments.  

                                                                                                                                                                             
 Law No. 2/1950 on Establishing Emergency Laws on Publishing the Government Gazette of the United States of 

Indonesia and the Issuance, Promulgation and Implementation of Federal Laws and Government Regulations as 

Federal Laws (Menetapkan Undang-Undang Darurat tentang Penerbitan Lembaran Negara Republik Indonesia 

Serikat dan Berita Negara Republik Indonesia Serikat dan tentang Mengeluarkan, Mengumumkan dan Mulai 

Berlakunya Undang-Undang Federal dan Peraturan Pemerintah sebagai Undang-Undang Federal); 

 Government Regulation No. 1/1945 on the Promulgation and Implementation of Laws and Government Regulations 

(Pengumuman dan Mulai Berlakunya Undang-Undang dan Peraturan Pemerintah);  

 Presidential Decision No. 234/1960 on Returning the State Legislation Section from the Ministry of Justice to the State 

Secretariat (Pengembalian Seksi Pengundangan Lembaran Negara dari Departemen Kehakiman ke Sekretariat 

Negara); 

 Presidential Instruction No. 15/1970 on the Preparation of Proposed Bills and Draft Government Regulations (Tata 

Cara Mempersiapkan Rancangan Undang-Undang dan Rancangan Peraturan Pemerintah Republik Indonesia); 

 Presidential Decree No. 188/1998 on the Preparation of Proposed Bills (Tata Cara Mempersiapkan Rancangan 

Undang-Undang); and 

 Presidential Decree No. 44/1999 on the Technique to Prepare Laws and Government Regulations and the Form of 

Proposed Bills, Draft Government Regulations and Draft Presidential Decrees (Teknik Penyusunan Peraturan 

Perundang-undangan dan Bentuk Rancangan Undang-Undang, Rancangan Peraturan Pemerintah dan Rancangan 

Keputusan Presiden). 

13.  Law No. 10/2004 on the Establishment of Laws and Regulations, explanatory note. Laws – and sometimes government 

regulations – are accompanied by an explanatory note which explain the rationale for the law/regulation, guide the 

interpretation of their provisions and eliminate ambiguity and subsequent misinterpretation. These explanatory notes 

are legally binding and not simply an optional feature of the legislative process. 

14.  It excludes foreign policy, security and defence, justice, fiscal and monetary policy and religion. Also excluded from 

sub-national governments was national development planning and macro-economic development, inter-governmental 

fiscal transfers, national administrative system and national economic institutions, the development of human resource, 

management of natural resources, strategic technology, conservation and national standardisation. See Law No. 

22/1999, Art. 7. 

15.  See Law No. 22/1999 on Sub-National Government, Art. 14. Law No. 22/1999 was followed by constitutional 

amendments, passed in 2000. The Constitution now confirms that Indonesia is divided into provinces and that these 

provinces are divided into regencies (kabupaten) and cities (kota). Each level of government is empowered to i) have 

its own democratically elected regional legislature and executive; ii) manage and regulate the activities of government, 

as an expression of autonomy or in assisting the national government; and iii) have democratically-elected governors 

(in provinces), regents (regencies) and mayors (for cities). To support the implementation of their new authority, the 

2000 amendments to the 1945 Constitution gives sub-national governments authority to issue sub-national regulations 

(peraturan daerah) (1945 Constitution, Art. 18). 
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The main features of Indonesia’s big bang decentralisation are as follows: 

 A focus on regency, rather than provincial, governments in service delivery. Several expenditure 
assignments, especially in the social area, were decentralised to the regency governments. Regency 
governments were also granted political autonomy, and efforts have been made to boost accountability of 
locally elected leaders and legislatures. Regency governments now account for almost two-thirds of 
consolidated government spending, nearly double the pre-decentralisation share. 

 Significant vertical and horizontal imbalances in inter-governmental fiscal relations. Sub-national 
governments have limited taxing autonomy: income and property tax revenue is collected by the national 
government and transferred to the sub-national governments on a derivation basis. The bulk of sub-national 
government revenue comes from a general allocation grant (DAU, Dana Alokasi Umum), followed by the 
sharing of oil and gas revenue (SDA) and earmarked or conditional transfers (DAK, Dana Alokasi Khusus), 
which are used to finance predominantly capital outlays. Own revenue accounts for less than 10% of sub-
national government revenue. Decentralisation exacerbated horizontal inequality among the sub-national 
governments, because the sharing of revenue from the exploitation of natural resources is limited to the oil- 
and gas-rich provinces, and the scope for equalisation through the general allocation grant on the basis of 
estimated fiscal capacity and expenditure needs is limited. 

 National government financial control. The central government retains control over the regional 
governments (provinces and regency governments) in areas related to tax policy (by setting tax bases and 
ranges for rates), budget making (local budgets need to be submitted to and approved by the central 
government), financial management (there are constraints on sub-national government borrowing and debt 
management) and investment programmes, including in devolved sectors, such as education, health care 
and infrastructure development. 

Notes: DAU is financed through a fixed share of central government net revenue (currently 26%), of which 90% is allocated to the 
local governments on derivation and, to a much lesser extent, equalisation bases, and the remainder is allocated to the provinces. 
Although DAU allocations are intended to be formula-based, they are still guided in part by historical budgeting on the basis of pre-
decentralisation appropriations for the formerly deconcentrated personnel and assets that have subsequently been decentralised to 
the regional governments. There has been less emphasis on equalisation and more on financing local government wage bill since 
2004. 

Source: Adapted OECD (2009), Economic Surveys, Indonesia, OECD Publishing, Paris. 

 

24. Law No. 10/2004 – and sustained by Law No. 12/2011 – brought a number of changes to the 

hierarchy of the legislative framework (Table 1). First and foremost, Law No. 10/2004 introduced the term 

“regulation” (peraturan). Prior to 2004, the term decree (keputusan) was used and was issued in one of two 

forms: either as a public rule (equivalent to a regulation); or as an instruction. While decrees are still issued 

today, they are only used in the latter sense, to guide the activities of officials or a group of officials within 

a particular government institution. They are issued to determine or define specific policy that is needed, 

and are only binding in their respective sectors as an administrative decision. Decrees may be issued by the 

President of the Republic, ministers and heads of departments. Law No. 10/2004 also removed ministerial 

instructions and “other” implementing decrees from the formal hierarchy of laws and regulations (Table 2).  

25. There are no specific requirements stipulating the timeframe in which implementing (government 

and presidential) regulations should be passed. In recent years, most laws explicitly state in their 

transitional clause the period for implementing the law, which includes the implementing regulations 

contained for in the law (i.e. government regulations). In practice, there are substantial delays in 

formulating the implementing regulations. For example, the new Law on Mineral and Coal Mining was 

passed in December 2008 but all implementing regulations have yet to be promulgated. Law No. 10/2004 

is also an example of this, discussed below.  
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26. Presidential instructions are located outside the formal legislative hierarchy. These instructions 

have no legal standing but are an important statement of political commitment or intent. They are used to 

highlight important issues that need to be addressed, to direct bodies to co-operate and co-ordinate actions 

and to provide instructions on a range of measures that should be taken. They cannot include legislative 

amendments or contradict laws. The President can use them to call upon the Peoples‟ House of 

Representatives and ministries to draw up appropriate legislation and take specific actions. Recent 

examples of presidential instructions include the Investment Climate Policy Package (Presidential 

Instruction No. 3/2006) and the Policy to Accelerate the Development of the Real Sector and 

Empowerment of Micro, Small and Medium Enterprises (Presidential Instruction 6/2007). 

27. Noteworthy, Law 10/2004 on the Establishment of Laws and Regulations established, for the first 

time, principles (asas) to guide legislative drafting and mark the beginning of the government‟s legislative 

focus on improving regulatory quality. These principles explicitly refer to:  

 Clarity of purpose and objective (kejelasan tujuan); 

 Appropriate institutional authority (kelembagaan atau pejabat pembentuk yang tepat); 

 Appropriate type, level and content (kesesuaian antara jenis, hierarki, dan materi 

muatan); 

 Able to be implemented (dapat dilaksanakan); 

 Empowerment and results-oriented (kedayagunaan dan kehasilgunaan); 

 Clear formulation (kejelasan rumusan); and 

 Openness (keterbukaan).
16

 

Table 1. Hierarchy of laws and regulations 

A. Main instruments 

English Abbreviation Bahasa Indonesia 
1945 Constitution UUD 1945 Undang-Undang Dasar 1945 

People’s Consultative Assembly Decision KepMPR Ketetapan Majelis Permusyawaratan Rakyat 

Explicitly defined in the legal hierarchy outlined in Law No. 12/2011 
Law UU Undang-Undang 

Government Regulation in lieu of Law PerPPU Peraturan Pemerintahan Pengganti Undang-
Undang 

Government Regulation PP Peratuan Pemerintah 

Presidential Regulation PerPres Peraturan Presiden 

Provincial Regulation Perda Provinsi Peraturan Daerah Provinsi 

Regency/City Regulation Perda Kabupaten/Kota Peraturan Daerah Kabupatan/Kota 

Not explicitly defined in the legal hierarchy outlined in Law No. 12/2011 
Presidential Decree KepPres Keputusan Presiden 

Presidential Instruction InPres Instruksi Presiden 

Ministerial Regulation PerMen Peraturan Menteri 

Ministerial Decree KepMen Keputusan Menteri 

Ministerial Instruction InMen Instrukso Menteri 

Joint Ministerial Letter SKBMenteri Surat Kebersamaan Menteri 

Director General Regulation PerDirJen Peraturan Direktur Jenderal 

Director General Decree KDirJen Keputusan Direktur Jenderal 

                                                      
16.  Law No. 10/2004 on the Establishment of Laws and Regulations, Art. 5. 
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B. Description of main laws and regulations  

English Description  
Law 
 

Laws are formulated by the House of Representatives with agreement of the President of the Republic (Art. 1.3). The 
contents of laws include: i) regulation about the specific matters contained in the 1945 Constitution, ii) matters defined by 
other laws to be regulated by law; iii) ratification of international agreements; iv) implementation of decision of the 
Constitutional Court; and/or v) fulfilling the legal norms in the general public (Art. 10). Laws can include penal sanctions up to 
6 months in prison or fines to a maximum of IDR 50 million in accordance with other laws (Art. 15). The President of the 
Republic has no power of veto: under the Constitution if the President does not sign a bill passed by the House of 
Representatives, it will self-enact and automatically become Law after 30 days. 

Government 
Regulation in Lieu of 
Law 

Government regulations in lieu of law are issued by the President of the Republic and come into immediate effect in relation 
to emergency, the need is immediate, and cannot be legislated or regulated in any other way (Art. 1.4). Matters that can be 
regulated by government regulations in lieu of law are the same as ordinary laws (Art. 11). A government regulation in lieu of 
law once enacted is only applicable for a definite period of time; namely, it must be ratified by the House of Representatives 
in the first session after its enactment. Should the House of Representatives ratify a government regulation in lieu of law then 
it will be re-enacted as a Law; otherwise it will be revoked (Art. 52). 

Government 
Regulation 

Government regulations are issued by the President of the Republic to implement a specific law (Art. 1.5). They are to 
support the implementation of laws (Art. 12), specifically the requirements of specific laws and may not diverge from the 
content of the law which they support to implement (explanatory notes to Art. 12). Government regulations may only contain 
sanctioning provisions if the law to which it relates also contains those same sanctions. 

Presidential 
Regulation 

Presidential regulations are issued by the President of the Republic to implement laws and government regulations and to 
support the authority of the executive branch of government (Arts. 1.6 and 13). A presidential regulation can be made even if 
it does not mention explicitly the law to which it relates (explanatory notes to Art. 13). 

Provincial Regulation Provincial regulations are formulated by the provincial House of Representatives with the agreement of the Governor 
(Art. 1.7). The content of provincial regulations is to support the implementation of regional autonomy and “assisting tasks” 
(tugas pembantuan) as well as that related to specific needs of local government and support implementation of laws and 
regulations of higher levels of government (Art. 14). Provincial regulations can include penal sanctions up to 6 months in 
prison or fines to a maximum of IDR 50 million in accordance with other laws and regulations (Art. 15). 

Regency/City 
Regulation 

Regency/city regulations are formulated by the regency/city House of Representatives with the agreement of the 
regent/mayor (Art. 1.8). The content of regency/city regulations is to support the implementation of regional autonomy and 
“assisting tasks” (tugas pembantuan) as well as that related to specific needs of local government and support 
implementation of laws and regulations of higher levels of government (Art. 14). Regency/city regulations can include penal 
sanctions up to 6 months in prison or fines to a maximum of IDR 50 million in accordance with other laws and regulations 
(Art. 15). 

Source: Adapted from Law No. 12/2011 on the Formulation of Laws and Regulations. 

Table 2. Evolution of formal hierarchy of laws and regulations  

Pre-2000 2000-2004 2004-2011 2012 - onwards 

1945 Constitution 

People’s Consultative Assembly Decision 

Law and Government 
Regulation in Lieu of Law 

Law 

Government regulation in lieu of law 

Government regulation 

Presidential decree Presidential regulation 

Ministerial regulations and 
instructions 

“Other” regulations and 
instructions 

Sub-national regulation Provincial regulation Provincial regulation 

Regency/city regulation 
 

Regency/city regulation 

Village regulation 

 

Source:  Adapted from MPR Decision No. XX/MPRS/1966 on the Hierarchy of Laws and Regulations, MPR Decision 
No. III/MPR/2000 on the Hierarchy of Laws and Regulations, Law No. 10/2004 on the Formulation of Laws and Regulations, and Law 
No. 12/2011 on the Formulation of Laws and Regulations. 
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Action has since been taken to further consolidate this regulatory framework in 2009 and 2011, with 

emphasis on strengthening the formulation and ex ante review of regulation 

28. In 2009, a new Law on Sub-national Taxes and Charges (Law No. 28/2009) was enacted to 

clarify and limit the discretion of sub-national governments to introduce new taxes and charges. This law 

amends Law No. 19/1997 on the same subject.
17

  

29. The explanatory note to Law No. 28/2009 describes the major reasons underlying a changes to 

the 1997 law as: 

 Continued violation by sub-national governments of the principles for the imposition of 

taxes and charges outlined in Law No. 19/1997 on Sub-national Taxes and Charges, with 

almost all sub-national taxes and charges considered as having a negative impact on the 

local investment climate, overlapping with national government taxes and charges and 

hindering internal trade of goods and services between sub-national governments; and 

 Ineffective monitoring of sub-national regulations that imposed taxes and charges by the 

national government in accordance with obligations contained in Law No. 19/1997 on Sub-

national Taxes and Charges – in part because sub-national governments did not always 

share information on their taxes and charges with the national government and did not 

always revoke taxes and charges considered in conflict with national law and regulation.
18

 

30. Furthermore, the explanatory note to Law No. 28/2009 notes several main differences affecting 

regulatory quality compared with its 1997 predecessor including: 

 The introduction of a “closed list system”. Sub-national regulations that do not meet the 

criteria contained in the new law or that fall outside the jurisdiction of provincial and 

regency/city governments will become unlawful after a two-year transition period; and 

 Strengthened monitoring by the national government. Sub-national regulations must now 

be reviewed by the national government before they are implemented. The national 

government may also penalise sub-national governments for non-compliance by 

withholding budgetary funds.
19

 

                                                      
17. Law No. 19/1997 was previously amended by Law No. 34/2000. 

18. Even before decentralisation, the conflict between sub-national and national government laws was recognised. This 

was evidenced by the national government efforts to free up the internal domestic market in 1997. This was achieved 

through the promulgation of Law No. 18/1997 on Local Taxes and Fees, new regulations that prohibited taxes on 

export commodities and implemented a programme to abolish taxes on inter-provincial and inter-district trade. 

However, the law also proved unpopular since it did not provide local governments with enough flexibility to raise 

revenue. Sub-national governments could also argue that the laws on regional autonomy gave them the authority to 

regulate their local economies, including the imposition of taxes and fees on business activities. Bowing to pressure 

from the regions, the House of Representatives replaced Law No. 18/1997 with Law No. 34/2000, allowing sub-

national governments the flexibility to introduce the following types of taxes and fees: 

 Public service fees which can be levied only for specific services and cannot contradict central government authority;  

 Business services fees which can be levied on commercial services not adequately provided by the market, or services 

using under-utilised assets controlled by the local government; and 

 Specific licensing fees which can be levied for licenses required to protect the public interest or to cover the costs of 

specific sub-national government licensing activities. 

19. In addition, the amendments to the law from a tax perspective included: 
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31. In 2011, Law No. 12/2011 on the Formulation of Laws and Regulations replaced Law 

No. 10/2004 on the same subject. The explanatory note to Law No. 12/2011 describes the major reasons 

underlying the changes to the 2004 framework as:  

 Ambiguities in the text of Law No. 10/2004 which was open to multiple interpretations by 

users; 

 Inconsistencies in the techniques described in Law No. 10/2004 to formulate laws and 

regulations;  

 Inadequate structuring of the content of Law No. 10/2004; and 

 The need to maintain the relevance of the framework and respond to emerging needs. 

32. Furthermore, the explanatory note to Law No. 12/2011 notes several main differences between 

Laws No. 10/2004 and 12/2011, including: 

 The expansion of requirements to forward planning of new regulation beyond laws and 

sub-national regulations to include government and presidential regulations; 

 The establishment of mechanisms to revoke regulations in lieu of law; 

 The introduction of mandatory academic studies as input into formulating bills and draft 

sub-national regulations; and 

 The involvement of external (i.e. non-governmental) researchers and experts in the 

formulation of the bills and draft sub-national government regulations.  

33. The explanatory note accompanying Law No. 12/2011 does not, however, respond to all of the 

challenges identified in the academic study supporting its development. Specifically, the explanatory note 

does not address the challenge of the position of the ministerial regulations in the legal hierarchy. 

This issue, together with the role of the academic study, was the primary challenges that were mentioned in 

the academic study commissioned to support the amendment of Law No. 10/2004 (Nugraha, 2009). 

                                                                                                                                                                             
 Adding new forms of taxes and charges, such as a provincial cigarette tax, land and building tax in rural and urban 

areas and duty on the acquisition of rights to land and buildings as well as charges on telecommunication towers, 

education services and license for fishery businesses for districts and cities;  

 Expanding the existing tax/charge base, such including government operational vehicles as objects of motor vehicle 

taxes and the transfer of motor vehicle title fees, all cases of rooms being rented in a hotel become the object of hotel 

tax and environmental control and work safety as an object of charges for nuisance ordinance permits;  

 Providing discretion power in determining tax brackets (minimum and maximum), to introduce progressive taxes for 

motor vehicle tax, and to increase the maximum amount of tax brackets for entertainment tax and parking tax for 

regencies/cities and transfer of motor vehicle title fees and motor vehicle fuel tax for the provincial government; and 

 Sharing the tax from the provincial government to increase the fiscal capacity of the regency/city governments that 

receive 30–70% of all five existing taxes. 
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While some implementing regulations for the framework on the formulation of laws and regulations 

have been established, it is yet to be completed and may already need to be revised 

Table 3. Subordinate/Implementing regulations under  
Indonesia’s Law No.12/2011 on the Formulation of Laws and Regulations 

 Process for forward 
planning laws and 
regulations 

Process for 
formulating laws and 
regulations  

Changes to 
techniques for 
formulating 
laws and 
regulations  

Discussion and 
possible recalling 
of laws and sub-
national 
regulations  

Other matters 

National level      
Law initiated by 
legislature  

House of 
Representatives 
regulation (Art. 21.5) 

House of 
Representatives 
regulation (Art. 46.3) 

Presidential 
regulation 
(Art. 64) 

House of 
Representatives 
regulation 
(Art. 70.3) 

Government 
regulation (Art. 98) 
 
Presidential 
regulation 
No. 1/2007 on the 
Formalisation, 
legislation, and 
dissemination of 
laws and 
regulations 
 

Law initiated by 
executive 

Presidential 
regulation (Art. 21.6)  
 
President Regulation 
No. 61/2005 on the 
Formulation and 
management of the 
National Legislation 
Programme 

Presidential 
regulation (Art. 47.4)  
 
Presidential 
Regulation 
No. 68/2005 on 
Procedure for 
Preparing Bills, Draft 
government 
regulations in lieu of 
law, draft 
government 
regulations and draft 
presidential 
regulations 

Government 
Regulation in lieu of 
Law 

n.a. Presidential 
regulation (Art. 53) 
 
As above 

n.a. 

Government 
Regulation 

Presidential 
regulation (Art. 29) 

Presidential 
regulation (Art 54.3)  
 
As above 

n.a. 

Presidential 
Regulation 

Presidential 
regulation (Art. 31) 

Presidential 
regulation (Art. 55.3)  
 
As above 

 

Sub-national level     
Provincial 
Regulation initiated 
by provincial 
legislature 

Provincial House of 
Representatives 
regulation (Art. 36.4) 

Provincial House of 
Representatives 
regulation (Art. 60.2) 

Presidential 
regulation 
(Art. 64) 

Provincial House 
of Representatives 
regulation 
(Arts. 75.4, 76.3) 

Government 
regulation (Art. 98) 

Provincial 
Regulation initiated 
by provincial 
executive 

Governor regulation 
(Art. 36.5) 

Presidential 
regulation (Art. 59) 

Regency/city 
Regulation initiated 
by regency/city 
legislature 

Provincial House of 
Representatives 
regulation (Art. 40) 

Provincial House of 
Representatives 
regulation (Art. 63) 

Provincial 
House of 
Representatives 
regulation (Art. 77) 

Regency/City 
Regulation initiated 
by regent 

Governor regulation 
(Art. 40) 

Presidential 
regulation (Art. 63) 

Note:  n.a = Not applicable. 

Source:  Adapted from Law No. 12/2011 on the Formulation on Laws and Regulations. 
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34. Law No. 12/2011 provides for a number of subordinate regulations to support its implementation. 

To date only three presidential regulations have been issued: Presidential Regulation No. 61/2005 on the 

Procedure and Management of National Legislation Programme (Prolegnas); No. 68/2005 on Procedure to 

Prepare Bills, Draft Government Regulations in Lieu of Laws, Draft Government Regulations and Draft 

Presidential Regulations; and No. 1/2007 on the Formalisation, Legislation and Dissemination of Laws and 

Regulations. Although provisions exist under Law No. 12/2011 for a presidential regulation to guide the 

preparation of draft sub-national regulations, it has yet to be issued (Table 3, dark blue cells). Minister of 

Home Affairs Regulation No. 16/2006 provides some guidance on this matter, however, as ministerial 

regulations are not formally part of the legislative framework outlined in Law No. 12/2011, as noted above, 

the extent to which this actually guides the formulation of sub-national regulations is not clear. 

35. It is also unclear the extent to which the presidential regulations that have been issued to date will 

be revised as a consequence of the replacement of Law No. 10/2004 by Law No. 12/2011 (Table 3, grey 

cells). 

36. Three critical observations exist regarding the implementing regulations for Law No. 12/2011. 

First, the President of the Republic has responsibility for establishing guidelines on the formulation of 

regulations for sub-national governments. Second, any changes to techniques – including those that may 

help to better align the government of Indonesia‟s preparation of laws and regulations within international 

good practice – can be achieved through a presidential regulation. Finally, there is substantial scope within 

Law No. 12/2011 to issue additional implementing regulations such as that related to public consultation 

(Table 3, light blue cells). Given the legislative hierarchy established within Law No. 12/2011, with 

government and presidential regulations having a higher legal standing than sub-national regulations, this 

instrument has the potential to be used to achieve a consistent whole-of-government approach to rule 

making – all without the requirement for amendments to Law No. 12/2011 

Regulatory reform appears in national development plans, but is anchored in a sectoral approach and 

seen the quantification of actions  

37. National medium-term development plans are intended to be an elaboration of the President‟s 

platform and vision for the country.
20

 This plan is used as input ministries to draft their own medium-term 

strategic plans and sub-national governments to draft their own medium-term development plans. 

The national medium-term development plan is formulated based on a consultative process involving 

various levels of government. The process provides a forum to facilitate calibration of programmes, 

development targets and indicative financing arrangements between national, provincial and district level 

plans. In addition, in 2010 the government of Indonesia launched its 2010-2025 Master Plan for the 

Acceleration and Expansion of Indonesian Economic Growth. This Master Plan is conceptualised as an 

integral element of the national development planning system, in parallel with the medium-term 

development plan. However, the relationship between these documents is not entirely clear. 

38. Attention to regulatory reform in the 2004-2009 and 2010-2014 national medium-term 

development plans has been linked to improving the investment and business climate. Under the most 

recent plan this has included licensing simplification through the use of electronic information and 

licensing investment services in one-stop-shops, revoking problematic sub-national regulations and the 

reduction of costs to start a business, such as company registration and trading licenses. Attention has also 

been give to regulatory reform in specific sectors (e.g. agriculture, manufacturing and infrastructure). 

                                                      
20. The five-year national development plans are one element of the National Development Planning System established 

by Law No. 25/2004 on National Development Planning and operationalised by Government Regulations No. 40/2006 

and No. 8/2008, calls for the production of long-term (20-year), medium-term (5-year) and annual development plans 

at the national, ministerial and sub-national levels of government. The five-year plan is operationalised each year 

through annual work plans, which aim to inform the (annual) budgeting process. 
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This sectoral approach to regulatory reform is particulary strong within the 2010-2025 Master Plan. This 

document emphasises: i) accelerating the completion of implementation regulations; ii) eliminating overlap 

between existing regulations between national and sub-national levels as well as between sectors and 

institutions; iii) amending and establishing new regulations to support implementation of the Master Plan; 

and iv) accelerating and simplifying the process of issuing licenses and permits. 

Table 4. Indonesia’s national medium-term development plan priorities 

2004-09 Priorities 2010-2014 Priorities 

1. Reducing poverty and income disparities 
2. Boosting employment opportunities, investment and 

exports 
3. Revitalising agriculture and rural development 
4. Improving access and quality of education and health 

services 
5. Eradicating corruption, reforming the civil service and 

improving law enforcement 
6. Strengthening defence, security, order and conflict 

resolution 
7. Disaster mitigation and reconstructing Aceh, Nias and 

Central Java/Yogyakarta  
8. Accelerating infrastructure development 
9. Developing border and isolated areas 

1. Administrative and governance reform 
2. Education 
3. Health 
4. Poverty alleviation  
5. Food security 
6. Infrastructure 
7. Investment and business climate  
8. Energy 
9. Environment  
10. Underdeveloped, border and post-conflict areas  
11. Culture, creativity and technological innovation 

Source: OECD. 

39. The government of Indonesia has, however, demonstrated progress in achieving these targets in 

periodic reports on the implementation of the national medium-term development plans (Republic of 

Indonesia, 2009; 2011). However, in many cases, reporting is limited. While the priorities for 2010-14 

National Development Priorities focus on two indicators for regulation, progress on only one of them was 

reported in 2010 (Republic of Indonesia, 2011). In relation to the Master Plan, the government reports that 

22 laws and regulations have been amended to support the implementation of the Master Plan; 18 laws and 

regulations currently being amended; and 33 laws and regulations in the pipeline to be amended.
21

  

40. However, the national medium-term development plan can be criticised for a number of reasons. 

They focus almost entirely on quantitative rather than qualitative dimensions, emphasising the achievement 

of output targets rather than outcomes and the effects on society. For example, performance measures on 

sub-national regulatory reviews focus in the 2010-14 national medium-term development plan is measured 

by the number of sub-national regulations reviewed. The plan also focuses on the actions of individual 

sub-national governments rather than collective (horizontal) action across multiple sub-national 

governments. It focuses on action to be taken in specific years rather than considering regulatory quality as 

a continuous policy goal through periodic review and necessitating the development of regulatory 

management capabilities. 

                                                      
21.  Bahan Rapat Kerja Pemertinah 2012: Percepatan dan Perluasan Pembangunan Ekonomi Indonesia [2012 Government 

Work Meeting Materials: Acceleration and Expansion of Indonesian Economic Development], 19 January, 2012, 

www.ekon.go.id/activity/2012/01/19/rapat-kerja-pemerintah-19-januari-2012-mp3ei 
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Indonesia does not, however, have an explicit “whole-of-government” policy to ensure quality in 

regulation and regulatory management 

41. Regulatory policy defines the process by which government, when identifying a policy objective, 

decides whether to use regulation as a policy instrument, and proceeds to draft and adopt a regulation 

through evidence-based decision making. Adopting a “whole-of-government” policy enables the 

government to take into account the dynamic interplay between the different institutions involved in the 

regulatory process and to overcome obstacles created by a traditional compartmentalisation of functions.  

42. In establishing an explicit whole-of-government policy for regulatory management, the 

government of Indonesia could formally: 

 Recognise that ensuring coherence in regulation and administrative simplification are 

elements of, but do not substitute for, a comprehensive regulatory reform programme;  

 Adopt an integrated approach, which considers policies, institutions and tools as a whole, 

at all levels of government and across sectors; 

 Ensure that, if regulation is used, the economic, social and environmental benefits justify 

the cost, distributional effects are considered and net benefits are maximised; 

 Maintain a regulatory management system, including both ex ante impact assessment and 

ex post evaluation as key parts of evidence-based decision making; 

 Review systematically the stock of regulations periodically to eliminate or replace those 

which are obsolete, insufficient or inefficient; 

 Develop and maintain a capacity to ensure that regulatory policy remains relevant and 

effective and can adjust and respond to emerging challenges; 
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Table 4. Extract from Indonesia’s 2010-14 National Development Plan relating to regulatory reform 

Priority 1: Administrative and governance reform 

Priority activity Objective Indicator  Target Estimated 
cost 
(in IDR 
billion) 

Responsible 
organisation 2010 2011 2012 2013 2014 

4. Regulation. Acceleration of harmonisation and synchronisation of laws and regulations between the national and sub-national governments, including concluding a review of 12 000 sub-national regulations by 
2011. 

Structuring of 
ministry and non-
ministry body 
legislation and 
legislative assistance  

Acceleration of harmonisation 
and synchronisation of laws 
and regulations between the 
national and sub-national 
governments 

Number of sub-national regulations reviewed  
 
 

3 000 9 000 3 000 2 500 2 500 12.5 Ministry of Home 
Affairs  
 

Facilitating the 
formulation of 
sub-national 
regulations  

Increasing provincial, 
regency/city regulation that is 
mapped and published in 
sub-national government 
information systems 

Percentage of sub-national government 20% 40% 60% 80% 100% 9.0 Ministry of Law 
and Human Rights 
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Table 4. Extract from Indonesia’s 2010-14 National Development Plan relating to regulatory reform (cont’d) 

Priority 7: Investment and business climate reform 

Priority activity Objective Indicator  Year Estimated 
cost  
(in IDR 
billion) 

Responsible 
organisation 2010 2011 2012 2013 2014 

2. Cutting administrative red tape. Implementing an Electronic Investment Licensing and Information Service System (Sistem Pelayanan Informasi dan Perizinan Investasi Secara Elektronik, SPIPISE) in 
integrated “one stop shops” (Pelayanan Terpadu Satu Pintu, PTSP) in cities beginning with Batam, eliminating problematic sub-national regulations and reducing the cost for starting a business, such as company 
registration (Tanda Daftar Perusahaan, TDP) and trading licenses (Surat Izin Usaha Perdagangan, SIUP). 

Implementing 
integrated PTSP for 
Investment  

Increasing the quality of 
service for investment at 
national and sub-national 
levels 
 

Number of participants in PTSP 
implementation (basic, advanced I, advanced 
II and SPIPISE) training  

2 000 
persons 

2 000 
persons 

2 000 
persons 

2 000 
persons 

2 000 
persons 

265.65 Indonesia 
Investment 
Co-ordinating 
Board (BKPM) PTSP Qualification  265 

PTSP 
265 
PTSP 

265 
PTSP 

265 
PTSP 

265 
PTSP 

Procurement of infrastructure and facilities 
supporting PTSP 

33 
provinces
30 
regencies
/ cities 

20 
regencies
/ cities 

20 
regencies
/ cities 

20 
regencies
/ cities 

n.a. 

Socialiation of licensing and non-licensing  33 
provinces 

33 
provinces 

33 
provinces 

33 
provinces 

33 
provinces 

Facilitation of links with the Indonesia 
Investment Co-ordinating Board 

19entities
and 33 
provinces
- each 1 
person 

19entities
and 33 
provinces
- each 1 
person 

19entities
and 33 
provinces
- each 1 
person 

19entities
and 33 
provinces
- each 1 
person 

19entities
and 33 
provinces
- each 1 
person 

Simplifying investment application procedures 3 entities  3 entities  3 entities  3 entities  3 entities  
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Table 4. Extract from Indonesia’s 2010-14 National Development Plan relating to regulatory reform (cont’d) 

Priority 7: Investment and business climate reform 

Development of 
SPIPISE 

Increasing the quality of 
SPIPISE 

Increase the number of licensing and non-
licensing applications under BKPM, provincial, 
regency and city PTSP using SPIPISE 

Licensing 
in 3 
sectors 
 

Licensing 
in 3 
sectors 
 

Licensing 
in 2 
sectors 
 

Licensing 
in 1 
sector 
 

Nationally
, in all 
sectors 
 

100.29 Indonesia 
Investment 
Co-ordinating 
Board (BKPM) 

Number of provincial, regency and city PTSP 
that are connected using SPIPISE 

33 
provinces 
and 50 
regencies
/cities 
 

33 
provinces 
and 50 
regencies
/cities 

33 
provinces 
and 50 
regencies
/cities 

33 
provinces 
and 50 
regencies
/cities 

33 
provinces 
and 50 
regencies
/cities 

Establishment of infrastructure and an 
integrated database of capital investment 

Increase 
infrastruct
ure 
capacity 
and 
capability  

Increase 
infrastruct
ure 
capacity 
and 
capability  

Increase 
infrastruct
ure 
capacity 
and 
capability  

Creation 
of Data 
Recovery 
Centre 

Increase 
infrastruct
ure 
capacity 
and 
capability  

Number of provinces and regencies/cities that 
participate in socialisation and training 
 

33 
provinces 
and 50 
regencies
/ cities 

33 
provinces 
and 50 
regencies
/ cities 

33 
provinces 
and 50 
regencies
/ cities 

33 
provinces 
and 50 
regencies
/ cities 

33 
provinces 
and 50 
regencies
/ cities 

Co-ordination to 
increase exports and 
investment  

Increasing co-ordination in the 
areas of exports and 
investment 

Percentage of recommendations implemented 
from policy co-ordination in the field of export 
promotion and investment  

65% 70% 75% 80% 85% 15.8 Co-ordinating 
Ministry for 
Economic Affairs 

Increasing sub-
national economic 
growth 
 

Accelerating the licensing 
process in sub-national 
governments  
 

Share of sub-national governments to 
establish a PTSP 

5% 40% 50% 60% 70% 113.8 Ministry of Home 
Affairs  

Share of PTSP that use SPIPISE 5% 30% 40% 50% 60% 

Share of inconsistent sub-national regulations 
that have been revoked 

100% 100% 100% 100% 100% 

Share of sub-national governments that have 
reduced the cost of business 

30% 40% 50% 60% 70% 

Source: Republic of Indonesia (2010b), Lampiran Peraturan Presiden Republic Indonesia Nomor 5 Tahun 2010 tentang Rencana Pembangunan Jangka Menengah Nasional 

(RPJMN) Tahun 2010-2014, Buku II: Matriks Rencana Tindak Perkementerian/Lembaga, [Annex to Regulation of the President of the Republic of Indonesia No. 5/2010 on the 

National Medium-Term Development Plan, 2010-2014, Book II: Action Plan Matrix for Ministries and Agencies], Kementerian Perencanaan Pembangunan Nasional/Badan 

Perencanaan Pembangunan Nasional (Bappenas), Jakarta www.bappenas.go.id/node/0/2518/buku-rpjmn-2010-2014/ 
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 Implement and evaluate a communications strategy to secure on-going support for the 

goals of regulatory quality; and 

 Establish mechanisms for monitoring and reporting on the performance of the regulatory 

management system against the intended outcomes. 

43. In the Indonesian context, an explicit whole-of-government policy could be articulated through a 

presidential instruction. This instrument is used to articulate a statement of political commitment and to 

direct public sector entities – including at sub-national levels – to co-ordinate actions and to define a range 

of measures that should be taken. Moreover, it is critical that the President of the Republic periodically 

update the instruction drawing upon lessons learnt as well as international good practice.  

44. Furthermore, an explicit strategy should aim to build upon Law No. 12/2011 which provides a 

framework for the formulation of laws and regulations. This law provides much flexibility to the executive 

to enhance regulatory management systems at both national and sub-national levels through the use of 

presidential and government regulations. 

The approach of donors to support particular activities rather than a “whole-of-government” approach 

has not constructed an appreciation within government of the need for such a policy  

45. At the national level, past donor activities in relation to regulatory policy have targeted the 

Ministry of Industry and Trade and Bappenas to implement regulatory impact analysis. This goes as far 

back as 2002, with an Asian Development Bank-funded Deregulation and Competition project. The project 

produced a training manual and trained a cadre of Ministry of Industry and Trade officials in the 

methodology. Most recently support has been provided to Bappenas through the USAID-funded Senada 

project to map and review 1 000 regulations in five industry value chains: footware, garments, furniture, 

auto parts and home accessories. At the sub-national level there have also been a number of projects linked 

to regulatory reform (Table 5). 

Table 5. Donor support for regulatory reform in Indonesia 

Programme/Project Years  Donor National / 
Sub-national 
focus 

Partner institution Objectives / Link to 
regulatory reform 

Deregulation and 
Competition Project 

2002 Asian Development 
Bank  

National Ministry of Interior 
and Trade 

Produced training 
manual and 
provided training 
for Ministry of 
Industry and Trade 
officials on 
regulatory impact 
assessment. 

Senada 2009 est.  USAID National Bappenas – 

– – The Asia Foundation  – – 

– – Swisscontact  – – 

Regional Economic 
Development 
Project 

– GIZ Sub-national Sub-national 
governments in 
Central Java (Jawa 
Tengah), 
particularly Sragen 
and Yogyakarta 

– 

n.a. – The Asia Foundation, 
AusAID 

Sub-national Regional Autonomy 
Watch (KPPOD) 

– 

Notes:  USAID = United States Agency for International Development; GIZ = Deutsche Gesellschaft für Internationale 
Zusammenarbeit; AusAID = Australian Agency for International Development. 

– Information not available; est.  = estimated 

Source:  OECD. 
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4. Openness of regulatory formulation and decision-making 

46. Transparency of the regulatory system is essential to establishing a stable and accessible 

regulatory environment that promotes competition, trade and investment, and helps ensure against undue 

influence by special interests. As such, transparency reinforces the legitimacy and fairness of regulatory 

processes. The term transparency involves a wide range of practices, including standardised processes for 

making and changing regulations; consultation with interested parties; plain language in drafting; 

publication, codification, and other ways of making rules easy to find and understand; and implementation 

and appeals processes that are predictable and consistent.  

47. This section focuses on: 

 Forward planning of regulatory decision making as an element of predictability; 

 The use of public consultation with affected groups and the general public;  

 Effectiveness of communication of new and accessibility of existing laws and regulations; 

and 

 Following recent developments in Indonesia, freedom of information and access to 

government information.  

Legislative programmes support forward planning, resourcing and political commitment to regulatory 

decision making but are subject to substantial in implementation 

48. Law No. 12/2011 (and its predecessor, Law No. 10/2004) establishes the obligation for the 

government to publish its programmes (or plan) for formulating new and revising existing laws and 

regulations. Programmes are required to be published by the national and all sub-national governments. 

The national government is to establish a five-year National Legislative Programme (Prolegnas), 

corresponding with the legislature and executive‟s electoral terms. This is complemented by explicit 

annual priorities.
22

 Sub-national governments programmes (Prolegda) are only required to span one year.
23

  

                                                      
22.  Limited flexibility exists to propose laws and regulations outside of the Prolegnas and Prolegda. Prolegnas contains a 

open list for matters to be legislated (or existing laws amendment) as a result of i) international agreements; ii) 

Constitution Court decisions; iii) the annual budget; iv) the establishment, division/expansion or merger/incorporation 

of sub-national governments; v) conversion to law, or revoking, of government regulations in lieu of laws. Ad hoc 

items requiring legislation, such as natural disasters or other situations of national urgency may also be proposed 

outside the Prolegnas (Law No. 12/2012 on the Formulation of Laws and Regulatons, Art. 23). Prolegnas also contains 

an open list including Supreme Court decisions and sub-national annual budgets, as well as i) extra-ordinary 

circumstances, conflict or natural disasters; and ii) the result of co-operation with other parties; and iii) other situations 

of national urgency in which a draft bill cannot get agreement of the sub-national house of representatives and 

executive (Law No. 12/2011 on the Formulation of Laws and Regulatons, Arts. 38 and 39). 

23.  Law No. 11/2012 on the Formulation of Laws and Regulatons, Arts. 20 (laws), 25 (provincial regulations) and 30 

(presidential regulations); 34 (provincial regulations) and 39 (district/city regulations). 
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49. Bills and draft sub-national regulations included in the Prolegnas and Prolegda must be 

accompanied by information on their proposed objective, scope and outcomes. This information is to be 

drawn from a mandatory academic study (naskah akademis), discussed below.
24

 The Prolegnas annual 

priorities and the Prolegda are subsequently to be voted by the plenary of their respective house of 

representatives before a vote on the annual budget law.
25

 In principle, this timing is to ensure that the 

Prolegnas and Prolegda are included in the annual work plans and budget of government institutions. 

50. The Prolegnas and Prolegda are prepared jointly by their respective house of representatives and 

executives.
26

 The house of representatives legislative drafting units co-ordinate input from political 

factions, committees and members within their respective house of representatives as well as the general 

public.
27

 The Ministry of Law and Human Rights and sub-national legal departments co-ordinate input 

from their ministries/sections at their respective level of government.
28

 The Ministry of Law and Human 

Rights support sub-national governments in the formulation of their Prolegda. There is, however, no 

specific responsibility or mechanisms for co-ordinating the programmes between different levels of 

government. Nor are sub-national governments required to share their respective Prolegda with any 

national government entity to support a more whole-of-government approach.  

51. At the time of drafting this working paper, information was not available on the number of 

sub-national governments that have formulated a Prolegda. Nor was information available on the number 

of sub-national governments that have established guidelines to support the formulation of their Prolegda. 

52. From 2012, the national government is obliged to prepare and publish programmes for the 

formulation of government and presidential regulations. Law No. 12/2011 notes that these plans are to 

include information on the title and subject of these proposed regulations.
29

 Information on the proposed 

objective, scope and outcomes as is required for bills is not required for government and presidential 

regulations. Nor is it required that an academic study be completed before draft regulation is included 

within the programme. Ministries and non-ministerial public organisatons are responsible for initiating 

government and presidential regulations in accordance with their powers, and the plans co-ordinated by the 

Ministry of Law and Human Rights.
30

  

                                                      
24.  Prolegnas is to be formulated with attention to the 1945 Constitution, MPR decisions, other laws, the long-term 

national development plan (rencana pembangunan jangka panjang nasional), the medium-term development plan, the 

House of Representatives‟ strategic plan (rencana strategis DPR), annual government work plan (rencana kerja 

pemerintah) and societal needs. Prolegda are to be formulated with attention to higher level laws, government and 

presidential regulations, regional development plans, the implementation of sub-national autonomy and societal needs. 

Law No. 12/2011, Arts. 17, 18 (laws), 33, 35 (provincial regulations) and 40 (regency/city regulations). 

25.  Law No. 12/2011 on the Formulation of Laws and Regulatons, Arts. 20 (laws), 34 (provincial regulations) and 40 

(regency/city regulations). 

26.  Law No. 12/2011 on the Formulation of Laws and Regulatons, Art. 20 (laws), 34 (provincial regulations) and 40 

(regency/city regulations). 

27.  Input from the Senate is sought in relation to the Prolegnas when the proposed bill relates to sub-national autonomy, 

relations between the national and sub-national governments, the formulation, expansion or incorporation of 

sub-national governments, the management of natural and other economic resources and inter-governmental fiscal 

relations (Law No. 11/2012, on the Formulation of Laws and Regulatons Art. 21). 

28.  Law No. 12/2011 on the Formulation of Laws and Regulatons, Arts. 21 (laws), 36 (profacevincial regulations) and 40 

(regency/city regulations). 

29.  Law No. 12/2011 on the Formulation of Laws and Regulatons, Arts. 25 and 30. 

30.  Law No. 12/2011 on the Formulation of Laws and Regulatons, Arts. 27 and 30. 
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53. At the time of drafting this working paper, guidelines for the formulation of programmes for 

government and president regulations had yet to be established. Nor was information available on plans by 

the government to introduce annual programmes for government and president regulations. 

54. Effective passage of bills contained in the Prolegnas into law has been a repeated difficulty for 

the national government. For example, in 2010 only 16 out of a 70 bills became law (Table 7). This 

situation has been attributed to factors both within the executive and legislature. The formulation of bills 

proposals by the national executive are often delayed and do not reach the Peoples‟ House of 

Representatives in line with the proposed schedule. Concerns have also been raised over the capacity 

within the Peoples‟ House of Representatives and its committees to review and discuss bills.  

Table 6. Performance in the implementation of Indonesia’s National Legislative Programme (Prolegnas) 

 2005 2006 2007 2008 2009 2010 2011* 

Target 55 76 78 79 82 70 94 

Achieved 14 39 40 61 39 16 12 
Notes: 2011 Data until start October, 2011. 

Source: Kompas, Monday, 10 October 2011. 

Consultation with affected parties and the general public is considered as a key principle of regulatory 

decision making in Indonesia but its practice is not well documented 

55. Law No. 12/2011 gives the general public the right to provide input, either orally or in writing, in 

the formulation of laws and regulations. The general public is broadly defined as individuals and 

professional, civil society and local cultural groups that may affected by or that have an interest in the law 

and regulation. The participation of the general public is to be achieved through public hearings, working 

visits, socialisation as well as seminars, workshops and discussions.
31

 The same law also states that the 

formulation of laws and sub-national regulations may be accompanied by external researchers and other 

experts. No reference to consultation exists, however, for government and presidential regulations in Law 

No. 12/2011.
32

 

56. Law No. 12/2011 introduced the formal obligation for the executive branch to conduct public 

consultation on regulatory proposals in primary legislation. Previously, Law No. 10/2004 only required 

public consultation to be conducted by the house of representatives. Nevertheless, the executive had 

introduced through Presidential Regulation No. 68/2005 the requirement for public consultation on 

regulatory proposals.  

57. A 2009 study found various types of consultation were being used by national and sub-national 

governments in Indonesia. It examined the practices of public consultation using case studies of the 

Ministry of Finance (regarding a proposal to raise the tariff on imported cigarettes), Ministry of 

Communication and Information (Internet protocol television and control of multimedia content on the 

Internet) and Ministry of Trade (import and export of various products).  

58. The same 2009 study identified common forms of consultation included: i) group meetings with 

experts and stakeholders, including from universities, business associations and non-government 

organisations; ii) posting the draft laws and regulation on the ministry‟s website together with an invitation 

for public comment; iii) public hearings, meetings and workshops to which public is invited; iv) focus 

group discussion with affected parties; v) external consultants to conduct analysis; and vi) random surveys 

                                                      
31.  Law No. 12/2011 on the Formulation of Laws and Regulatons, Art. 96. 

32.  Law No. 12/2011 on the Formulation of Laws and Regulatons, Art. 99. 
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of the general public. In addition, it noted that press releases were sometimes used to generate interest in 

the consultation process (USAID, 2009). 

59. A difficulty exists to assess the quality of public consultation in regulatory decision making in 

Indonesia as ministries and sub-national governments do not maintain easily accessible records regarding 

the process and outcome. Interviews for the preparation of this working paper, found that public officials 

are not able to offer any reports or data on the quantity or quality of public consultation. The lack of any 

monitoring or recordkeeping about public consultation does not automatically suggest that public 

consultation is not deemed sufficiently important but may also be symptomatic of the executive 

emphasising the regulatory proposal rather than the process to achieve it.  

60. The situation within the executive contrasts with that in the legislature where transcripts of public 

hearings – one form of public consultation -- are produced and bound together with documents submitted 

by the public for later reference.  

Box 3. Participation in public consultation 

Indonesia’s private sector has been active in criticising the cost of doing business due to government regulations. 
The private sector is best positioned to know the impact of regulations on business and has a strong interest in 
promoting advocacy regarding policies and regulations affecting them to the government. The Indonesian Chamber of 
Commerce and Industry (Kamar Dagang dan Industri or KADIN) has established a non-governmental research 
organisations such as Indonesian Autonomy Watch (Komite Pemantauan Pelaksanaan Otonomi Daerah or KPPOD) 

regularly analyse sub-national government regulations and publish annual business surveys on economic governance. 

However, most business associations in the country, except for a few at national level, have not developed the 
capacity to conduct effective policy advocacy by making arguments based on a cost-benefit analysis and presenting 
proposals tailored to each government agent.  

Indonesia also has a number of well-respected research and advocacy institutions, university research institutions and 
NGOs that provide policy analysis and more often take policy and advocacy positions. These include the Centre for 
Strategic, International Studies and SMERU Research Institute and university research institutions, such as the 
University of Indonesia’s Institute for Economic and Social Research (Lembaga Penyelidikan Ekonomi dan 
Masyarakat, Fakultas Ekonomi Universitas Indonesia). In a few cases, very close relationships have resulted in the 
heads of these institutions subsequently being promoted to senior positions in the government.  

Some have argued that non-government research institutions cannot produce high quality research because of the 
pressing need to hunt for research projects that will keep the organisation afloat. Moreover, since the research income 
is either insufficient to build an endowment or used for other expenditure (i.e. capital expenditure), these research 
organisations will continue to rely on short-term, less in-depth, research projects (Suryadarma et al., 2011). 

Some sub-national governments have introduced Forum Komunikasi, or communication fora, between the government 
and the private sector as a formal mechanism to hold regular consultations on key economic policy issues. 

Source: Adapted from OECD (2011), OECD Investment Policy Reviews, Indonesia, OECD Publishing, Paris; Suryadarma D., J. 
Pomeroy and S. Tanwidjaja (2011), “Economic Factors Underpinning Constraints in Indonesia's Knowledge Sector,” Report 
commissioned by AusAID’s Tertiary Education and Knowledge Sector Unit. 
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There are no formal guidelines for consultation and monitoring of consultation with affected parties in 

the regulatory decision-making process 

61. The government of Indonesia could establish a clear policy identifying how to conduct open and 

balanced public consultation in order to review existing and develop new laws and regulations. In the 

absence of formal guidelines for consultation on regulatory decision making in Indonesia, considerable 

flexibility and heterogeneity can be expected to arise across different sectors. With this arises the risk that 

officials responsible for organising participation for draft regulations will opt for a smaller scale process of 

consultation rather than all of the relevant stakeholders and the general public that would want to 

participate (USAID, 2009).  

62. In developing formal guidelines for public consultation, the government of Indonesia could 

consider introduce requirements to: 

 Consult on all aspects of ex ante assessment and explicitly use these assessments as part of 

the consultation process for the formulation of laws and regulations;  

 Structure ex post evaluations of existing laws and regulations around the needs of affected 

parties, engaging views on the design and implementation of reviews, including 

prioritisation; 

 Establish specific consultation plans with a clear statement of the purpose and objectives of 

consultation when assessing new and evaluating existing the regulation; 

 Make available to the public, as far as possible, all relevant material from regulatory 

dossiers including the supporting analyses, reasons for regulatory decisions and all relevant 

data;  

 Utilise a wide spectrum of consultation formats to engage a broad diversity of stakeholders 

within the population and keep the burden of consultation to a minimum;  

 Highlight specific tools to assist the consultation process, such as consultation planning 

templates, checklists, good practices notes, etc;  

 Allow sufficient periods of time to allow stakeholders the opportunity to consider proposed 

regulations and to participate in the regulation making process; 

 Document the process and input received from the consultation to inform the regulation 

making process and as a basis for evaluation; and 

 Develop appropriate capability (skills, guidance and training) within government to 

effectively manage consultation of affected parties. 
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All laws and regulations must be disseminated by the government led by the Ministry of Law and 

Human Rights, and supported by the legislature and executive 

63. Laws, government regulations and presidential regulations must be published in the Gazette of 

the Republic of Indonesia (Lembaran Negara Republik Indonesia).
33

 The explanatory note accompanying a 

law and regulation must be published as an annex to the Gazette of the Republic of Indonesia (Tambahan 

Lembaran Negara Republik Indonesia).
34

 President Regulation No. 1/2007 on the Approval, Promulgation 

and Distribution of Laws and Regulations also requires that government regulations in lieu of law, 

government regulations and presidential regulations must be published in the Gazette of the Republic of 

Indonesia.
35

 Dissemination is intended to ensure that the general public understands and comprehends the 

contents of the laws and regulations to ensure successful implementation of the laws/regulations. The 

general public is defined in broad terms to include public institutions, ministries and non-department 

organisations, sub-national government and other stakeholders, as well as non-government actors.
36

 If a 

law or regulation is required to be translated into other languages (e.g. English), responsibility for its 

translation is the responsibility of the Ministry of Law and Human Rights.
37

 

64. Law No. 12/2011 makes publication of the law and regulations in the Gazette of the Republic of 

Indonesia the responsibility of the Minister of Law and Human Rights.
38

 Previously, publication was the 

responsibility of the respective minister.
39

 Dissemination of law is also a joint responsibility of the House 

of Representatives and President of the Republic. The Regional Representative Council may to be involved 

for laws related to sub-national autonomy, relations between the national and sub-national governments, 

the formulation, expansion or incorporation of sub-national governments, the management of natural and 

other economic resources and inter-governmental fiscal relations.
40

 Dissemination is also achieved by the 

State Secretariat and Cabinet Secretariat distributing an authorised copy to the government institutions, 

ministries, non-department organisations, sub-national governments and related actors. Ministers are also 

required to provide a copy of the law and regulation to the general public. Other stakeholders may request 

a copy of the law/regulation to the State Secretariat, Cabinet Secretariat or the secretariat of the related 

ministry/institution or sub-national secretariat.
41

  

                                                      
33.  Law No. 12/2011 on the Formulation of Laws and Regulatons, Art. 82. 

34.  Law No. 12/2011 on the Formulation of Laws and Regulatons, Art. 84. 

35.  President Regulation No. 1/2007 on the Approval, Promulgation and Distribution of Laws and Regulations, Art. 9. 

36.  President Regulation No. 1/2007 on the Approval, Promulgation and Distribution of Laws and Regulations 

37.  Law No. 12/2011 on the Formulation of Laws and Regulatons, Art. 91. 

38.  Law No. 12/2011 on the Formulation of Laws and Regulatons, Art. 85. 

39.  President Regulation No. 1/2007 on the Approval, Promulgation and Distribution of Laws and Regulations, Art. 7. 

40.  Law No. 12/2011 on the Formulation of Laws and Regulatons, Art. 90. 

41. President Regulation No. 1/2007 on the Approval, Promulgation and Distribution of Laws and Regulations, Arts. 30 

and 31. 
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Laws and regulations are also required to be disseminated using electronic media, but no 

comprehensive centralised legislative database exists 

65. Dissemination must happen through print and electronic media, among other methods.
42

The State 

Secretariat, Cabinet Secretariat, secretariats of public institutions and sub-national secretariats are required 

to maintain an Internet-based law/regulation information system. State and Cabinet Secretariats are 

required to publish information on laws/regulations that are approved or issued by the President of the 

Republic. Secretariats of public institutions, ministries and sub-national governments are required to 

provide information on laws/regulations issued by the head of their organisation, minister, sub-national 

head of government, respectively. Other public institutions may operate and maintain their own 

information system.
43

 Other methods for dissemination included in the law include workshops, seminars, 

expert meetings, media conferences, among others.
44

 

Indonesia’s Law on Freedom of Information provides legal guarantee access for citizens to access 

information held by public bodies, including regulation, but its applicable is limited to date 

66. Indonesia‟s Law on Freedom of Information – Law No. 14/2008 (Keterbukaan Informasi Publik) 

– requires public organisations to proactively publish information and to release it upon request by citizens. 

Moreover, information should be made available in a timely and simple manner, at minimum charge.
45 

Ahead of the national legislation, some local governments have already issued regional regulations to 

guarantee access to government information and community participation in development planning and 

budgeting within their respective jurisdiction. In response, community members in several regencies have 

formed a committee to oversee implementation of the regulation. The Chief Justice of the Supreme Court 

has also issued Decree 144/KMA/VII/2007 to ensure the freedom of information on court activities 

(OECD, 2011). 

67. Although adopted in May 2008, Indonesia‟s Law on Freedom of Information only came into 

effect in May 2010 – early assessments of its implementation highlights a number of challenges. From 

April to December 2010, a network of freedom of information advocacy groups conducted an “access test” 

in 10 provinces. They requested information from 69 central government organisations and 158 sub-

national public organisations. Of 347 requests forwarded, 106 accepted, 166 were rejected and 75 ignored. 

Of the 106 requests granted, 74 were met by sub-national public organisations. Among the granted 

information requests 39% related to local budgets, 14% to laws and bylaws, 13% to legal cases and 10% to 

procedures on health and population-related access (Basorie, 2011). 

68. A 2011 study of its application in Nusa Tenggara, one of Indonesia‟s poorest provinces, found: 

i) there are no local regulations governing the implementation of Law No. 14/2008; ii) continuing delay in 

the establishment of the Provincial Information Commission and appointment of Information and 

Documentation Officers; iii) existing proactive disclosures fall short of fulfilling the requirements of Law 

No. 14/2008; iv) no procedures to process information requests; v) limited information gathering across 

different public bodies; vi) local public officials have little knowledge of the Law No. 14/2008; and 

vii) low public awareness of the right to information (Article 19, 2011). 

                                                      
42.  President Regulation No. 1/2007 on the Approval, Promulgation and Distribution of Laws and Regulations, Art. 29. 

43.  President Regulation No. 1/2007 on the Approval, Promulgation and Distribution of Laws and Regulations, Art. 32. 

44.  President Regulation No. 1/2007 on the Approval, Promulgation and Distribution of Laws and Regulations, Art. 34. 

45.  Law No. 14/2008, Art. 2. 
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Table 7. Government databases on laws and regulations 

Institution (responsible 
unit) 

Content  Period Search by:  Additional 
materials, 
e.g. RIA,  

Support 
requests 
for info. 

UUD UU Perpu PP Per-
Pres 

Kep-
Pres 

In-
Pres 

Own 
regulati
ons 

Own 
decrees 

Other 
ministry 
regulati
ons 

Other 
ministry 
decrees 

Sub-
national 
regulati
ons 

Themes, 
sector 

Instrument
, legal 
hierarchy 

Year 
issued 

Multiple 
search 
criteria 

State Secretariat ● ● ● ● ● ● ● ● ●  o 
 

 o 
 

 o 
 

1999 - 
onward
s 

 o 
 

● ● ● o o 
  

House of 
Representatives 
(Secretariat General) 

● ● o 
 

o 
 

o 
 

o 
 

o 
 

o 
 

o 
 

  

     o 
 

  o 
 

o o o 
 

 

National Audit Board 
(Legal Bureau) 

● ● ● ● ● ● ● ● ● ●Finan
ce, 
Home 
Affairs 
only 

Finance
, Home 
Affairs 
only 

 o 
 

2001 -  ● ( 
structured, 
except 
own, other 
ministry 
regulation
s/decrees) 

● ● o 
 
 
  

o o 
  

Ministry of Trade 
(Legal Bureau) 

● ● ● ● ● ● ● ● ● ●Finan
ce, 
Trade, 
Adminis
trative 
reform, 
Manpo
wer, 
Health 

  1985- ● (- 
structured) 

● ● ● o ● 

Ministry of Finance 
(Legal Bureau) 

● ● ● ● ● ● ● ● ●    o 
 

?? ● (open 
ended) 

● Yes 
(open 
ended) 

No o o 

Constitutional Court ● ● ● ● ● ● ●  o 
 

 o 
 

●Yes 
(incomp
leted) 

o Yes 
(incomp
lete) 

??  o 
 

● ● No o o 

Ministry of Law and 
Human Rights, 
Directorate of Law and 
Regulation 

● ● ● ● ● ● ●  o 
 

 o 
 

● ● Yes 
(incomp
lete) 

1945-  o 
 

● ● o o  

Notes: ● = yes, o = No 

Source: Adapated from Bappenas (2010), “Koordinasi Strategis Pengembangan Studi Kelaakan Database Peraturan Perundang-undangan Tahun 2010” [Strategic Co-ordination for the 
Development of Feasibility Study for a Database of Laws and Regulations, Final Report,” Direktorat Analisa Peraturan Perundang-undangan, Kementerian Perencanaan Pembangunan 
Nasional/Badan Perencanaan Pembangunan Nasional, www.bappenas.go.id 

http://www.bappenas.go.id/
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5. Use of ex ante and ex post regulatory impact assessment 

69. This section focuses on: 

 Ex ante regulatory impact assessment in the formulation of new regulations;  

 Internal review of coherence of proposed bills and draft regulations at the national level; 

 Ex post regulatory impact assessment of the stock of existing laws and regulations; and 

 Mechanisms to review of the coherence of sub-national regulations with higher order 

legislation. 

70. Regulatory Impact Assessment (RIA) is both a tool and a decision process for informing political 

decisions makers on whether and how to regulate to achieve public policy goals. Improving the evidence 

base for regulation through an ex ante (prospective) impact assessment of new regulations is one of the 

most important regulatory tools available to governments. The aim is to improve the design of regulation 

by assisting policy makers to identify and consider the most efficient and effective regulatory approaches, 

including non-regulatory alternatives before they make a decision. The evaluation of existing policies 

through ex post impact analysis is necessary to ensure that regulations are effective and efficient. In some 

circumstances, the formal processes of ex post impact analysis may be more effective than ex ante analysis 

at informing ongoing policy debate. Consideration should be given early in the policy cycle to the 

performance criteria for ex post evaluation, including whether the objectives of the regulation are clear, 

what data will be used to measure performance as well as the allocation of institutional resources.  

71. The issue of sub-national government regulations in Indonesia warrants specific attention 

following the country‟s big bang decentralisation. The number of lawmaking bodies has increased from 

approximately 292 (all regencies and cities) in 1998 to 517 (33 provinces and 484 regencies and cities) in 

2009 (Butt, 2010). Each of these sub-national governments also has an executive that is able to regulate 

without going to the sub-national house of representatives. It is not simply an issue of the number of sub-

national governments but their new powers, in a similar regard to the national government discussed 

above. Prior to 1997, although elected, the power of sub-national house of representatives was relatively 

weak. The head of the sub-national executive was appointed by the President of the Republic, through the 

Minister of Home Affairs. Although the sub-national house of representatives were able to field a shortlist 

of at least 2 candidates, restriction in political parties and the strong role of the military meant that the 

President had much control (Holland, 1998).  

The government requires an academic study to be conducted as a pre-requisite to initiate a bill or draft 

sub-national regulation 

72. Law No. 12/2011 on the Formulation on Laws and Regulations requires that proposed bills from 

the House of Representatives, Regional Representative Council or President of the Republic, as well as 

draft sub-national government regulations, be based on a standardised academic study (naskah akademis). 

It provides also provides a standard structure for it (Box 4). Exceptions exist for the annual budget bill, 

decisions to convert or revoke government regulations in lieu of law into law – though these must be 

accompanied by an explanatory note that outlines the principles and contents.
46

 Presidential Regulation 

No. 68/2005 subsequently notes that the formulation of the academic paper is to be done by the initiator of 

                                                      
46. Law No. 12/2011 on the Formulation of Laws and Regulations, Arts. 43 (laws), 56 (provincial regulation), 63 

(regencies and city regulation) 
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the proposed bill together with Ministry of Law and Human Rights‟ Department General of Laws and 

Regulations. It allows for the preparation of an academic study to be done by universities or another 

specialised third party. Although one of the main changes introduced by Law No. 12/2011, in replacing 

Law No. 10/2004, was the inclusion of an annex outlining the format of an academic study, the concept 

and format for the academic paper existed for some time.
47

 

73. The focus of academic studies is to justify the government‟s intervention and choice of 

instrument prior to discussions on a proposed bill and draft sub-national government regulation. 

The concept of the academic study shares a number of similarities with RIA. First, its aims to improve the 

design of regulation by assisting policy makers to identify the specific policy need and objective of the 

regulation. Second, it is intended to be integrated early into the policy making process, as is a prerequisite 

for initiating formal discussions on laws and sub-national regulations. Third, responsibility for the 

preparation of academic studies principally resides with the institution that is initiating the bill or draft sub-

national regulation. Fourth, its introduction as a formal requirement was supported by the highest political 

levels, having been agreed upon both by the President of the Republic and the House of Representatives. 

74. However, academic studies also share a number of significant differences with RIA good 

practice. First, academic studies are to be applied equally to all bills and draft sub-national regulations, but 

not at all for their implementing regulations. This analysis in a RIA should be proportionate to the expected 

economic, social and environmental significance of the regulation. Second, academic studies do not 

explicitly require an assessment of the quantitative impact, including direct (administrative and financial) 

and indirect (opportunity) cost borne by business, citizens or government. Law No. 12/2011 outlines that 

an academic study should examine the economic implications, including the impact on public finances, of 

the proposed bill and draft sub-national regulation as part of the empirical dimension (Box 4). In practice, 

however, the empirical dimensions of the academic studies are underdeveloped. Third, academic studies 

are treated more from a compliance perspective. They are not well integrated in, and updated based on, 

discussions within the inter-ministerial committee, public consultations or deliberations within the House 

of Representatives. Fourth, academic studies are not systematically made publicly available. A select few 

academic studies are available on the National Law Development Agency website. 

                                                      
47.  For example, Presidential Decree No. 44/1999 on the Technique to Prepare Laws and Regulations and the Form of 

Bills, Draft Government Regulations and Draft Presidential Decrees (Teknik Penyusunan Peraturan Perundang-

undangan dan Bentuk Rancangan Undang-Undang, Rancangan Peraturan Pemerintah dan Rancangan Keputusan 

Presiden); Presidential Regulation No. 68/2005 regarding the Formulation of Bills, Draft Presidential Regulations in 

Lieu of Law, Draft Government Regulations and Draft Presidential Regulations; and Minister of Law and Human 

Rights Regulation No. 1/2008 on Guidelines to Prepare an Academic Study for Laws and Regulations (Pedoman 

Penyusunan Naskah Akademik Rancangan Peraturan Perundang-undangan) 
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Box 4. Existing structure of academic study required for laws and sub-national regulations 

Annex I of Law No. 12/2011 on the Formulation of Laws and Regulations outlines a standardised structure for the 
academic study. These studies are to be structured as follows: 

 Title 

 Foreword 

 Table of contents 

 Introduction 

 Outlining the reasons why an in-depth and comprehensive theoretical study needs to be prepared as a 
reference document to the formulation of proposed bill/draft sub-national regulation;  

 Identifying the challenge(s) faced by the state and society; the reason(s) why the government has a role 
in resolving the challenge(s); why the challenge(s) should be resolved by law/sub-national regulation;  

 Defining the philosophical, sociological and juridical basis to formulate the proposed bill/draft sub-
national regulation; and the proposed goal(s), scope and direction of the proposed bill/draft sub-national 
regulation; and  

 Describing the methodology for the formulation of academic study, i.e. normative (examination data, 
interviews, discussions, public hearings) and empirical (surveys, etc.). 

 Theoretical and empirical study 

 Examining the theoretical and principles, practical implementation, as well as social, political and 
economic implications, including the impact on public finances, of the proposed bill and sub-national 
regulation. 

 Evaluation and analysis of related laws and regulations 

 Reviewing existing laws and regulations, possible linkages between the proposed law or sub-national 
government regulation with existing laws and regulations, including those revoked and/or amended, as a 
basis for discussing vertical and horizontal harmonisation of any new regulations. 

 Philosophical, sociological and juridical basis 

 The philosophical basis is to give consideration of and reasons illustrating that the proposed bill/draft 
regulation gives consideration to livelihood, consciousness and legal ideals, including the Indonesian 
nation philosophy of Pancasila and the Preamble to the 1945 Constitution; 

 The sociological basis is to give consideration of and reasons illustrating that the proposed bill/draft 
regulation meets the needs of the general public, based on empirical evidence concerning real 
challenges and needs of the general public and state; and 

 The juridical bases is to give consideration of and reasons illustrating that the proposed bill/draft 
regulation to address the challenge, or fill a legal void, gives legal certainty and provide social justice. It 
also relates to the need to issue new laws/regulations where existing laws/regulations are outdated, 
inconsistent or overlapping. 
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 Scope of possible law and sub-national regulation 

 Defining related terminology and concepts, materials that should be regulated, possible sanctions to be 
included within the proposed law or sub-national regulation; and transition clause based on the results of 
the previous chapters. 

 Conclusions 

 Including recommendations related to a need to include the subject of the academic study in a law or 
sub-national regulation, or secondary legislation; the priority of the proposed law or sub-national 
regulation in the Prolegnas/Prolegda; and other remarks to support the improvement of future academic 
studies. 

 Bibliography 

 Annex: Proposed bill/sub-national government regulation 

Notes: Pancasila is the official philosophical foundation of the Indonesian state. Pancasila consists of two Sanskrit 
words: "pañca" meaning five and "sīla" meaning principles. It comprises five principles held to be inseparable and 
interrelated: i) belief in the one and only God (Ketuhanan yang Maha Esa); ii) just and civilised humanity (Kemanusiaan 
yang adil dan beradab); iii) the unity of Indonesia (Persatuan Indonesia); iv) democracy guided by the inner wisdom in the 
unanimity arising out of deliberations among representatives (Kerakyatan yang dipimpin oleh hikmat kebijaksanaan, 
dalam permusyawaratan dan perwakilan); and v) social justice for the all of the people of Indonesia (Keadilan sosial 
bagi seluruh Rakyat Indonesia). 

Source: Adapted from Law No. 12/2011 on the Formulation on Laws and Regulations. 

 

In parallel, Bappenas and a number of government organisations have development tools to support 

ex ante regulatory impact assessment  

75. The Bappenas Directorate Analysis for the Analysis of Laws and Regulation has been developing 

models to support the analysis of regulations. It has two models - the Regulation Framework Analysis 

Model for proposed bills and sub-national regulations and the Law and Regulation Analysis Model for 

reviewing and simplifying existing laws and regulations (Box 5). 

76. The Ministry of Trade has adopted RIAs as a tool to review its regulations. The Ministry has 

conducted two RIAs on rattan and cocoa, and launched pilot RIAs in various policy areas such as domestic 

trade, import and export, bonded zones, the National Single Window, and regional regulations related to 

trade.  
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Box 5. Bappenas Future Regulation Analysis and Law and Regulation Analysis Models 

The Regulation Framework Analysis Model (Model Analisa Kerangka Regulasi, Makara) is a tool to perform 

analysis of the proposed bill listed in the annual priorities of the Prolegnas that has an academic study and in the 
Annual Government Work plan – or in the Prolegda and in the Annual Sub-National Government Workplan.  

The Law and Regulation Analysis Model (Model Analisa Peraturan Perundang-undangan, Mapp) is an analytical 
tool to map, assess and provide recommendations on laws and regulations that could or do hamper national 
development. The Law and Regulation Analysis Model is based on the principles of: 

Both the Regulation Framework Analysis and Law and Regulation Analysis Models are based on the following 
principles: 

 Simple: easily understood and operational for all public organisations (national and sub-national), 
stakeholders (i.e. entrepreneurs, businesses, non-governmental organisations) and affected citizens; 

 User-friendly: easily applied by public organisations at both the national and sub-national level that will apply 
the model, based on the criteria for the application of the model; and 

 Accountable: even though the model is simple and user-friendly, both in terms of effectiveness and 
procedure from a practical and academic perspective. 

The Regulation Framework Analysis is based on the following criteria: 

 Legal basis: whether bills or draft sub-national regulations have a sound legal basis related to the substance 
or materials to be regulated; 

 Needs: whether bills or draft sub-national regulations are in accordance with development planning 
documents (i.e. National Medium-Term Development Plan for bills and sub-national medium-term 
development plans for draft sub-national regulations) and development priorities; and whether bills or draft 
sub-national regulations are based on clear objectives and in accordance with societal needs; and 

 Potential burden on public finances and benefit for the general public: whether bills or draft sub-national 
regulations negatively impacts on public finances created by the establishment of new public organisations, 
new infrastructure, formulation of new implementing regulations, increasing government expenditures and 
the possibility to have a positive economic and social impact. 

The Law and Regulation Analysis Model contains three criteria 

 Legal basis: whether the regulation is potentially problematic (i.e. inconsistent, duplicative, or not 
operational); 

 Needs: whether the regulation has a clear objective and needed by the general public and development as 
well as an answer to the problem that is trying to solve; and 

 Friendly: whether the regulation is going to create an excessive burden (i.e. cost, time or process) on 
directly affected parties (i.e. those targeted by the regulation). 

Source: Website of Directorate for the Analysis of Laws and Regulation, http://dapp.bappenas.go.id/, accessed 1 December, 2012. 
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Table 8. Bappenas Future Regulation Analysis Model (Makara) Template  

No. Criteria Yes / 
Agree 

No/ 
Disagree 

Analysis/ 
annotation 

Readiness of proposing ministry/agency 

1 Readiness of academic study     

2 Readiness of proposed bill    

Needs 

1 The proposed bill is needed by the public/supporting national 
development intended to solve problems and there is no alternative 
outside the law to solve the problems. 

   

2 The proposed bill is formed with clear purpose and argument: 
i) commanded by the 1945 Constitution; ii) commanded by other laws; 
iii) impact of decision by the Constitutional Court; or iv) ratification of 
international treaties/conventions. 

   

Indication of problems/potential problems 

1 The substance is to be regulated in the form of Law    

2 The substance to be regulated by the proposed law is not regulated by 
any other law proposals. 

   

Conformity with national priorities 

1 The proposed bill is aligned with the Medium-term Development Plan 
(Rencana Pembangunan Jangka Menengah) 

   

2 The proposed bill is aligned with the government’s priorities (i.e. 
Prolegnas, Prolegda). 

   

Budget Implication 

1 The proposed bill does not have implications for the formation of new 
institutions 

   

2 The proposed bill does not have implications for infrastructure needs    

3 The proposed bill does not have implications for the formation of 
implementing regulations 

   

4 The proposed bill does not have implications for budget allocation in 
specific development areas/programmes 

   

Source: Bappenas. 

77. In integrating an ex ante assessment to ensure that regulations and regulatory frameworks serve 

the public interest, the government of Indonesia could undertake actions to: 

 Ensure ex ante assessment are proportional to the significance of the expected economic, 

social and environmental significance of the regulatory proposal; 

 Use ex ante assessment to quantify the benefits and costs – both direct (administrative, 

financial and capital costs) and indirect (opportunity costs) – of significant regulatory 

proposals;  

 Include within ex ante assessments, where relevant, qualitative descriptions of impacts that 

are difficult or impossible to quantify, such as equity, fairness and distributional effects; 

 Make publicly available the results of ex ante assessments, together with regulatory 

proposals, in a suitable format and with adequate time to support deliberation of regulatory 

proposals;  

 Develop clear policies, training programmes, guidance and quality control mechanisms for 

data collection and use of data in ex ante assessments; and 

 Establish responsibility within government for identifying good practice in the use of ex 

ante assessments as a basis to support training and capacity building within government. 
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There is no formal policy to periodically review the stock of existing laws and national government 

regulations 

78. The 2010-14 medium-term national development plan establishes a goal to review of only sub-

national government regulations. It sets out to target 12 500 sub-national regulations: 3 000 in 2010, 9 000 

in 2011, 3 000 in 2012, 2 500 in 2013 and 2 500 in 2014. While the national government met this target in 

2010, priority has focused on regulation imposing illegal taxes and user charges rather than other economic 

impact, raising concern over the impact of the review process (Table 4). Moreover, where attention focuses 

on programmes of administrative simplification by the national government it is narrowly on reducing the 

processing time for licensing rather than questioning the necessity of licenses.  

The national government has authority to review sub-national regulation’s consistency with higher 

order laws and regulations 

79. Law No. 32/2004 on Sub-national Government gives authority to the national government to 

review sub-national regulations. Sub-national regulations must be transmitted to the national government 

within seven days of being enacted. The national government is to review sub-national regulations against 

two criteria: whether a sub-national regulation contravenes the public interest (kepentingan umum); or 

whether a sub-national regulation contradicts laws and/or higher-order regulations. If the national 

government considers that a sub-national regulation breaches either of these criteria, Law No. 32/2004 

permits invalidation by presidential regulation within 60 days of the national government receiving the 

sub-national regulation.
48

 If the national government invalidates a sub-national regulation, the head of the 

sub-national government must stop the regulation from being implemented and, together with the 

respective sub-national house of representatives, revoke the regulation.
49

 Action must be taken by the 

sub-national government within seven days of receiving the presidential regulation.
50

 If, however, the 

national government does not issue a presidential regulation within 60 days to invalidate a sub-national 

regulation then the sub-national regulation remains in force. Moreover, if dissatisfied with the national 

government‟s decision for reasons that can be corrected, the province, regency or city, the head of the sub-

national government may lodge an appeal with the Supreme Court.
51

  

80. Ministry of Home Affairs Regulation No. 53/2007 details the process for review. Governors must 

submit their regulations to the Minister of Home Affairs for clarification within seven days after they have 

been signed; regents and mayors submit their regulations to their respective governor within seven days 

after they have been signed.
52

 The Minister of Home Affairs establishes, by way of a ministerial decree, a 

team to review the provincial regulation comprised of staff of the ministry as needed.
53

 The review team 

presents its position on the regulation to the Minister of Home Affairs for a decision. If the review team 

finds that the all or part of the sub-national regulation contravenes the public interest or whether 

contradicts a higher law or regulation the Minister of Home Affairs formalises this by way of ministerial 

decision as grounds for a decision to invalidate the applicable parts of the regulation by the President of the 

Republic.
54

 For district and city-level legislation, Ministry of Home Affairs Regulation No. 53/2007 

obliges that the governor‟s clarification team is to determine whether it contradicts the „public interest, 

                                                      
48.  Law No. 32/2004, Art. 145. 

49.  Law No. 32/2004, Art. 145. 

50.  Minister of Home Affairs Regulation No. 53/2007, Arts. 11. 

51.  Law No. 32/2004, Art. 145. 

52.  Minister of Home Affairs Regulation No. 53/2007, Art. 4. 

53.  Minister of Home Affairs Regulation No. 53/2007, Art. 5. 

54.  Minister of Home Affairs Regulation No. 53/2007, Arts. 6 and 9. 
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regional regulations and higher-level laws‟ and the team‟s findings „are used as grounds by the governor to 

propose invalidation to the Ministry of Home Affairs.
55

 The Minister of Home Affairs established, by way 

of a ministerial decree, a team to review the provincial regulation comprised of staff of the ministry as 

needed.
56

  

81. While Law No.32/2004 describes the procedures for the review of ordinary sub-national 

regulations (clarification or karifisasi), Law No. 28/2009 creates separate procedures for the review of 

regulations related with sub-national budgets, taxes or user charges (evaluation or evaluasi).
57

 Governors 

must submit for evaluation all draft regulations regarding their government budget, budget amendments, 

provincial taxes and user changes, budget year-end reports to the Ministries of Home Affairs and Finance 

within three days of reaching an agreement with the provincial house of representatives.
58

 In evaluating the 

draft, the Ministry of Home Affairs focuses on compliance with Law No. 28/2009 on Sub-national Taxes 

and Charges, the public interest and laws and higher-order regulations.
59

 The evaluation is done by a 

Minister of Home Affairs team as needed, established by ministerial decree, in co-ordination with the 

Minister of Finance.
60

  

82. The Ministry of Home Affairs team, after co-ordinating with the Ministry of Finance, is to 

determine within 15 days whether the sub-national regulation should proceed to enactment.
61

 The team‟s 

position and the input from the Minister of Finance collectively form the basis for the Minister of Home 

Affairs to determine by way of ministerial decision if the provincial regulation should be enacted.
62

 The 

result of the evaluation is transmitted to the governor and, in the case that the Minister of Home Affairs‟ 

decision is to reject the draft regulation, a written explanation of the reasons. If a draft regulation is rejected 

by the Minister of Home Affairs the governor can amend the regulation and resubmit it to the Ministries of 

Home Affairs and Finance for re-evaluation. The same process exists for regents and mayors, albeit they 

submit their draft regulations to the governor and Minister of Finance, and the governor has the same duty 

as the Minister of Home Affairs.
63

 

83. Once promulgated, all sub-national regulations (i.e. provincial, regencies and city) must be 

resubmitted to the Ministries of Home Affairs and Finance within seven days. If the sub-national 

regulation conflicts with the public interest, laws and/or higher order regulations, the Minister of Finance 

can recommend to the President of the Republic, through the Minister of Home Affairs, to revoke the 

regulation. The Minister of Finance must issue its recommendation within 20 days of receiving the 

promulgated sub-national regulation.
64

 This provides the national government with an ex post review 

mechanism of regency and city regulations evaluated by governors. If the sub-national government does 

not comply with the regulations established in Law No. 28/2009, the Minister of Finance can withhold or 

                                                      
55.  Minister of Home Affairs Regulation No. 53/2007, Art. 8. 

56.  Minister of Home Affairs Regulation No. 53/2007, Art. 5. 

57.  Law No. 28/2009 and Minister of Home Affairs Regulation No. 53/2007. 

58.  Law No. 28/2009, Art. 157; also Minister of Home Affairs Regulation No. 53/2007, Art. 12. 

59.  Law No. 28/2009, Art. 157. 

60.  Minister of Home Affairs Regulation No. 53/2007, Art. 13 and 15. 

61.  Law No. 28/2009, Art. 157. Minister of Home Affairs Regulation No. 53/2007, Art. 16. 

62.  Minister of Home Affairs Regulation No. 53/2007, Art. 14. 

63.  Law No. 28/2009, Art 157.  

64.  Law No. 28/2009, Art 158.  
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reduce its General Allocation Fund (Dana Alokasi Umum) and/or revenue sharing (Dana Bagi Hasil) 

transfers.
65

  

84. The Minister of Home Affairs is subsequently tasked with overseeing the implementation of the 

results of clarification and evaluation of sub-national regulations as well as governor‟s oversight of 

regency/city regulations. To do so, the Minister of Home Affairs may establish, by way of a ministerial 

decree, an oversight team comprised of ministry staff as necessary.
66

 Governors are obliged to oversee the 

implementation of the results of clarification and evaluation of regency/city regulations.
67

 To do so, 

governors may establish, by way of their own decree, an oversight team comprised of ministry staff as 

necessary.
68

 Moreover, governors must submit a written report every three months, and as requested, on the 

results of oversight of regency/city regulations to the Minister of Home Affairs.
69

 

Despite the formal existence of a review process, however, problems remain with the quality and 

effectiveness of sub-national regulation 

85. A 2011 survey of approximately 1 500 sub-national regulations – most related with user charges, 

including building permits (IMB), trading licenses (SIUP), company registration (TDP) and SITU/HO –

from nearly 240 regencies/cities found a number of legal, substantive and principles issues. Approximately 

80% of the surveyed regulations had more than one problem of legality: either not referring to an up-to-

date law or higher-order regulation (over 70% of reviewed regulations), lacking complete reference to law 

or higher-order regulation (35%) and referring to a relevant law or higher-order regulation (almost 10%). 

Approximately 40% of the surveyed regulations had a problem with its substance, including lack of clarity 

of the procedures, processing time and cost (21%), lack of clarity of right and obligation to make payment 

(12%), lack of clarity of object (9%) and lack of clarity of the subject (8%). Approximately 23% of the 

surveyed regulations had a problem of principle, including a negative economic impact (17%) or lack of 

authority of sub-national government (5%) (KPPOD/The Asia Foundation, 2011). 

86. There are a number of common explanations for these problems. First, sub-national governments 

are not aware of changes to law and higher-order regulation. Second, the national government is unable to 

review all sub-national regulations received simply because of the number of sub-national regulations it 

receives. Third, not all sub-national regulations are sent to the national government for review, especially 

as, prior to 2009, no sanctions existed for sub-national governments that did not submit regulations on 

taxes and user charges to the national government. In the first few years of decentralisation it was 

estimated that only 30–40% of sub-national regulations were sent to the national government 

(Lewis, 2003). Fourth, sub-national governments do not always rescind regulations that are invalidated by 

the national government (Butt, 2010). No sanctions exist for sub-national governments that do not revoke 

regulations that are deemed by the national government as not in the public interest, or in contradiction of 

laws and higher-order regulations. 

                                                      
65.  Law No. 28/2009, Art 159.  

66.  Minister of Home Affairs Regulation No. 53/2007, Art. 25. 

67.  Minister of Home Affairs Regulation No. 53/2007, Art. 26. 

68.  Minister of Home Affairs Regulation No. 53/2007, Art. 25. 

69.  Minister of Home Affairs Regulation No. 53/2007, Art. 27. 
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87. Since the beginnings of decentralisation until the end of 2010, approximately 13 600 sub-national 

government regulations had been sent to the national government for review. The Minister of Finance had 

examined approximately 13 200 of these and recommended to the Minister of Home Affairs that 

approximately 4 900 (37%) be revoked. However, only 1 800 (36%) of those recommended to be revoked 

had been revoked. Following up one of President's Priority Programme within National Medium-Term 

Development Plan 2010-2014, the Minister of Home Affairs will gradually review of 12 000 sub-national 

regulations, or 3 000 each year. 

88. An academic study of 500 Ministry of Home Affairs regulations to revoke sub-national 

regulations between 2006 and 2008 provides some understanding of the review process in practice. First, 

public interest was not invoked as the sole basis for invalidation in any of these 500 Invalidation Decisions. 

Where public interest was used, in only four cases, the regulation also breached a law and/or higher-order 

regulation. Second, an overwhelming majority of invalidated regulations related to illegal taxes or user 

charges, deemed to contradict a law and/or higher-order regulation. The handful of invalidated government 

regulations that were not formally characterised as imposing a tax or user charge related to establishment 

and formalisation of co-operatives, the provision of business permits and licenses (possibly also imposing a 

fee but not classified as a tax or user charge) (Butt, 2010).  

89. Moreover, the review process is not very responsive with a lag of 2–6 years between enactment 

and invalidation of regulations – the bulk of sub-national regulation invalidated in 2006 were issued 

between 2001 and 2004; in 2007, between 2000 and 2005; and in 2008, between 2001 and 2005. No 

regulation were revoked in the same year as the decision, and only a handful of decisions invalidated sub-

national regulation issued in the preceding year. This can be explained in part by the decisions of the 

Minister of Home Affairs to invalidate sub-national regulations in batches and grouped by type. For 

example, in January 2007, the Ministry of Home Affairs issued 34 invalidating decisions, 13 of which 

concerned regulations related to co-operatives; in April 2008, 30 of the 50 regulations invalidated 

concerned co-operatives. Most of these decisions employed identical wording (Butt, 2010). 

6. Regulatory management capacity in national government
70

 

90. This section focuses on: 

 Capacity within the National House of Representatives; 

 The internal capacity of Ministries; and  

 Leveraging the capacity of other Ministries. 

                                                      
70.  This section draws heavily from Sherlock S. (2010), “Knowledge for Policy: Regulatory Obstacles to the Growth of a 

Knowledge Market in Indonesia,” Report commissioned by AusAID‟s Tertiary Education and Knowledge Sector Unit; 

and Suryadarma D., J. Pomeroy and S. Tanwidjaja (2011), “Economic Factors Underpinning Constraints in Indonesia's 

Knowledge Sector,” Report commissioned by AusAID‟s Tertiary Education and Knowledge Sector Unit. 
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Capacity to assure high quality regulations within the national House of Representatives comes from 

both internal and external sources 

91. There are three main forms of internal capacity. First, all members of the House of 

Representatives have personal staff (asisten pribadi) and party caucuses are supported by specialist staff 

(staf ahli fraksi). These staff are appointed by the member or parties, respectively, but funded by the state 

budget. There has been a push in recent years to increase the number of staff for individual members. In 

2010 the number of staff increased from 1 to 2, and is targeted to reach 5 by end 2014. Second, specialist 

staff (staff ahli) also exist for Commissions, Special Committees and other bodies. These are non‐political 

staff (in theory at least) funded by the state budget, but who are not civil servants. Administrative staff, in 

addition to providing physical and administrative support, can also play a role in the provision of 

information, although rarely with an analytical value added. Third, staff exist within the secretariat of the 

House of Representatives, either in the research and information service (PPPDI), including researchers, 

librarians, archivists and computer specialists, or the legal drafting service, comprised of almost entirely 

legislative drafters. The Secretariat provides information, analysis and other technical services to the House 

of Represenatives leadership, commission, special committees, bodies, caucuses and individual members 

(Sherlock, 2010). 

92. External to the House of Representatives, there are also a number of sources of information that 

members, caucuses, commissions, bodies, special committees and commission draw upon. This includes: 

i) advice from individual researchers from think tanks, universities or consultancy firms to the House of 

Representatives leadership and/or its commission leaders or other House of Representatives bodies, 

conducted in an informal personal way; ii) advice from individual researchers to formal meetings of House 

of Representatives bodies (e.g. Commissions, Bodies and Special Committees), including through public 

hearings; iii) commissioned written research, statistics or other information from think tanks, universities 

or consultancy firms to House of Representatives bodies, either for their private consideration or for public 

circulation; iv) research, information or views from non-government organisations, lobby groups and 

stakeholders during the course of debate on legislation or House of Representatives inquiries. In practice, it 

is increasingly difficult for legislators to deal directly with suppliers of knowledge, raising the need for 

internal capacity (Sherlock, 2010). 

A number of challenges exist with respect to internal capacity to assure high quality regulation within 

the House of Representatives 

93. First, recruitment procedures for specialised and technical (and for management) staff within the 

Secretariat of the House of Representatives is based on a career system, meaning that they enter the service 

at a base level, without previous professional experience. Appointment of staff from outside the civil 

service at middle and senior level is not possible. Second, specialised and technical staff are regular 

rotation of structural staff through different positions (usually every two years) means that they have little 

opportunity to acquire specialized knowledge. Third, specialised and technical staff are not evaluated 

internally by their direct managers or by other direct users of their work. Rather, each specialised and 

technical staff submits their own an annual evaluation to an external authority, either the Indonesian 

Institute of Social Sciences, National Library, National Archives or various ministries, depending on their 

specific function. This report is then used as the basis to determine whether the staff member will receive 

his/her two or four‐yearly salary increase or promotion to a higher rank. As such, research staff are 

encouraged to produce academically oriented articles that may be only coincidently relevant to the needs of 

the DPR. They are of little use for busy parliamentarians and their staff who need succinct information and 

analysis precisely targeted on the issues of the day (Sherlock, 2010). 
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94. Whereas specialised and technical staff within the Secretariat of the House of Representatives is 

based on a career system, the specialist staff of committees and other House of Representatives bodies are 

mostly appointed as short term contract expert staff (staf ahli). This arrangement was introduced relatively 

recently as a way of circumventing the restrictions imposed by civil service regulations discussed above. 

Short term contracts make it possible for the DPR to obtain higher level expertise and knowledge, but have 

their own problems. They are often senior figures with multiple positions upon whom it is difficult to 

impose a work plan, day to day discipline and consistent output. The authority to choose expert staff falls 

on the members in the committee or body, rather than on senior staff. This tends to politicise the process 

and open it to the possibility of selection for patronage rather than for competence. The fact that contracts 

must be renewed annually exacerbates these tendencies and also makes the positions less attractive to 

younger candidates who need the security of longer contracts (Sherlock, 2010). 

The internal policy capacity of ministries needs to be strengthened 

95. All ministries are responsible for formulating, establishing and implementing policies in their 

respective fields. To do so they are supported internally by agencies and centres to conduct research and 

development, develop human resource capabilities, manage data and information to provide analytical 

support and recommendations and increase capabilities of the ministry.
71

 Those with responsibility within 

ministries for ensuring quality regulations often found in a number of different units including policy 

research and development agency (badan penelitian dan pengebangan) and policy harmonisation and 

analysis centres (pusat analisas dan harmonisasi kebijakan). It is also often found in the legal bureau (biro 

hukum) because of its responsibility for legal review of laws and regulations. 

96. The head of the policy research and development agencies, headed by an echelon one official, are 

generally tasked with providing ministers with inputs to high level policy and decision-making processes 

on a demand-led basis. Within each policy research and development agencies there often a number of 

research centres or institutes. However, the capacity of policy research and development agencies is 

reported to vary widely. Most ministers tend to focus on operations at the expense of research and analysis, 

making few demands of the policy research and development agencies. As a result, budget allocations for 

policy research and development agencies usually amounted to a small fraction of the ministry‟s overall 

budget with the ministry‟s analytical function tending to suffer. Moreover, director generals and their staff, 

who are often responsible for developing policy tend to have very weak links with staff from the policy 

research and development agencies (Datta et al. 2011).  

97. Reflecting the little value management placed in the policy research and development agency, it 

has tended to be a unit where often low performing civil servants would be located, who tended to receive 

less benefits than their counterparts elsewhere in the ministry. Frequent rotation of staff also led to high 

quality individuals moving on quickly and, given weak mechanisms to store knowledge, they often took 

considerable knowledge and contacts with them. Policy research and development agency were 

subsequently trapped in a self-perpetuating cycle of declining capacity deteriorating standards and falling 

utilisation (Datta et al. 2011). 

98. A centre for policy harmonisation and analysis appear as a relatively new development within 

select ministries. In the Ministry of Finance, the centre for policy harmonisation and analysis is responsible 

for ensuring synergies between policies, programs and activities within different areas (e.g. revenue, public 

expenditure and assets, capital markets and financial institutions).
72

  

                                                      
71.  Presidential Regulation No. 47/2009 on the Establishment and Organisation of State Ministries, Arts. 26, 27 and 42. 

72.  Minister of Finance Regulation No. 184/PMK.01/2010, Art. 2134. 
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Harmonisation is considered a key stage of regulatory rule making, leveraging the knowledge of others 

as a means of aligning, adjusting and enhancing the quality of laws and regulations 

99. Law 12/2011 on the Formulation on Laws and Regulations establishes the obligation for 

harmonisation of bills and draft government, presidential and sub-national regulations. Within the national 

executive harmonisation is supported by an inter-ministerial committee (panitia antarkementerian/ 

nonkementerian) composed of relevant ministers or heads of non-ministerial bodies and co-ordinated and 

overseen by the Ministry of Law and Human Rights‟ Directorate of Legislation Harmonisation.
73

 Inter-

ministerial committees within the national executive are to be established following the approval of the 

Prolegnas by the House of Representatives or following a proposal to establish a government or 

presidential regulation. Inter-ministerial committees are chaired by the minister or the head of non-

ministerial body that initiated the bill, draft government or draft presidential regulation (hereafter 

“initiating minister”).
74

 As a co-ordinating body, the Ministry of Law and Human Rights maintains data on 

the number of laws, government regulations and presidential regulations that have been harmonised. 

It does not, however, maintain similar information on sub-national regulations or other subordinate 

regulations (Table 9).  

Table 9. Harmonisation of bills and draft government and draft presidential regulations 

 2004 2005 2006 2007 2008 2009* 2010 2011 

Bills  52 31 30 26 26 19 .. .. 

Draft government regulation  44 90 85 119 112 101 .. .. 

Draft presidential regulation  12 41 7 9 10 4 .. .. 

Notes:  Until 31 October, 2009.  

Source:  Adapted from the website of Directorate General of Laws and Regulations, http://ditjenpp.kemenkumham.go.id/kegiatan-
umum/49-kegiatan-direktorat-harmonisasi.html 

100. Ministers and heads of non-ministerial bodies are invited to participate in an inter-ministerial 

committee in writing by the initiating minister. Upon being invited, ministers and heads of non-ministerial 

bodies are obliged to provide a written response identifying the name and position of an official delegated 

to the committee within seven working days of receiving the invitation. The appointed official must be 

authorised to take decisions on behalf of the minister and head of non-ministerial body, as well as be a 

legal expert and/or have technical knowledge of the issues to be regulated.
75

 Every inter-ministerial 

committee must also include a representative of the Ministry of Law and Human Rights‟ Directorate 

General of Laws and Regulations
76

 and the head of the initiating minister‟s legal bureau. The head of the 

legal bureau is to serve as the secretariat of the inter-ministerial committee.
77

 Initiating ministers may also 

invite experts from universities, social, political, professional or civil society organisations as considered 

necessary to participate in the inter-ministerial committee discussions.
78

 Similarly, the initiating minister 

                                                      
73.  Law No. 12/2011, Arts. 47 (bills), 54 (draft government regulations) and 55 (draft presidential regulations). 

74.  Presidential Regulation No. 68/2005, Arts. 6 (bills within Prolegnas), 24 (bills outside Prolegnas), 39 (draft 

government regulations) and 40 (draft presidential regulations). 

75.  Presidential Regulation No. 68/2005, Arts. 7 (bills within Prolegnas), 24 (bills outside Prolegnas), 39 (draft 

government regulations) and 40 (draft presidential regulations). 

76.  Presidential Regulation No. 68/2005, Arts. 8 (bills within Prolegnas), 24 (bills outside Prolegnas), 39 (draft 

government regulations) and 40 (draft presidential regulations). 

77.  Presidential Regulation No. 68/2005, Arts. 9 (bills within Prolegnas), 24 (bills outside Prolegnas), 39 (draft 

government regulations) and 40 (draft presidential regulations). 

78.  Presidential Regulation No. 68/2005, Arts. 10 (bills within Prolegnas), 24 (bills outside Prolegnas), 39 (draft 

government regulations) and 40 (draft presidential regulations). 
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may circulate the bill, draft government or draft presidential regulation to the general public for comment 

and as further input for the committee‟s discussions.
79

  

101. The bill, draft government or draft presidential regulation is subsequently circulated by the 

initiating minister to related ministers and heads of non-ministerial bodies for comment.
80

 A deadline exists 

of 14 working days to register any concern over the substance and process of formulation following the 

receipt of a bill, draft government or draft presidential regulation.
81

 In Indonesia, concerns are first to be 

resolved by the initiating minister and the minister or head of non-ministerial body that has registered the 

concern.
82

 If any concerns cannot be resolved, the matter is communicated in writing to the President of the 

Republic for a decision.
83

 The President also has final approval of a bill, draft government or draft 

presidential regulation and can request the initiating minister to co-ordinate a review with a 30 day 

deadline.
84

  

102. Harmonisation of bills initiated by the House of Representatives is the responsibility of a 

committee established to support the formulation of the bill (Panitia Perancang Undang-Undang). The 

House of Representative‟s Legislative Body (Badan Legislasi) co-ordinates the harmonisation processes of 

a bill before it is presented to the leadership of the House of Representatives.
85

 At the sub-national level, 

harmonisation is the responsibility of the Sub-national House of Representatives Legislative Body (Badan 

Legislasi Daerah).
86

  

                                                      
79.  Presidential Regulation No. 68/2005, Arts. 13 (bills within Prolegnas), 24 (bills outside Prolegnas), 39 (draft 

government regulations) and 40 (draft presidential regulations). 

80.  Presidential Regulation No. 68/2005, Arts. 14 (bills within Prolegnas), 24 (bills outside Prolegnas), 39 (draft 

government regulations) and 40 (draft presidential regulations). 

81.  Presidential Regulation No. 68/2005, Arts. 15 (bills within Prolegnas), 24 (bills outside Prolegnas), 39 (draft 

government regulations) and 40 (draft presidential regulations). 

82.  Presidential Regulation No. 68/2005, Arts. 16 (bills within Prolegnas), 24 (bills outside Prolegnas), 39 (draft 

government regulations) and 40 (draft presidential regulations). 

83.  Presidential Regulation No. 68/2005, Arts. 17 (bills within Prolegnas), 24 (bills outside Prolegnas), 39 (draft 

government regulations) and 40 (draft presidential regulations). 

84.  Presidential Regulation No. 68/2005, Arts. 20 (bills within Prolegnas), 24 (bills outside Prolegnas), 39 (draft 

government regulations) and 40 (draft presidential regulations). 

85.  Law No. 12/2011, Art. 46; see also Law No. 27/2009 on the People‟s Consultative Assembly, House of 

Representatives, Regional Representative Council, Sub-national House of Representatives, Art. 102  

86.  Government Regulation No. 10/2009 on Guidelines for Formulating Sub-national House of Representatives 

Regulations on the Standing Orders of the Sub-national House of Representatives, Art. 53. 
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Figure 1. Process for formulating bills, draft government and draft presidential regulations 

As at August, 2011 
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Source:  Adapted from website of the Ministry of Law and Human Rights – based on Presidential Regulation No. 68/2005 
regarding the Formulation of Bills, Draft Presidential Regulations in Lieu of Law, Draft Government Regulations, Draft Presidential 
Regulations, http://ditjenpp.kemenkumham.go.id/proses-penyiapan-ruu.html. 

7. Regulatory co-ordination and oversight 

103. Co-ordination and oversight of the regulatory system is considered key to ensuring that 

regulation serves whole-of-government policy. To be successful, reform will have to be co-ordinated 

across a number of areas, with clear roles and accountability framework is necessary. Co-ordination across 

levels of government should be accompanied by efforts to develop regulatory management capacity at a 

sub-national level. National governments have a role to play in supporting the development of sub-national 

capacities for regulatory management, through appropriate governance and fiscal arrangements and 

incentives, as well as providing advice and training to officials. 

104. This section focuses identifies the different national government institutions in Indonesia with 

responsibilities for regulatory reform. These institutions include: 

 The State and Cabinet Secretariats;  

 The Co-ordinating Ministry for Economic Affairs; 

 The Ministry of Law and Human Rights; 
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 The Ministries of Home Affairs and Finance; and 

 The National Development Planning Agency (Bappenas). 

The state and cabinet secretariats support the formulation of laws and national regulations, and have 

authority to return regulatory proposals if deemed unsatisfactory 

105. The State Secretariat provides analysis as well as administrative and technical support to the 

President and Vice President of the Republic. It is involved in the formulation of bills, draft government 

regulation in lieu of law and draft government regulations, either directly in the formulation or to provide a 

technical or legal opinion. In addition, the State Secretariat supports relations with national and 

sub-national government institutions, political, non-governmental and civil society organisations.
87

 

The legislative function within the State Secretariat is supported by a Deputy for Legislation and advisors 

on economic, politics, law and security, defence and as well as social welfare.
88

  

106. The Cabinet Secretariat provides analysis as well as administrative and technical support to the 

President and Vice President of the Republic. Its responsibilities include i) analysing government policy 

and programmes; ii) drafting presidential regulations, decrees and instructions, as well as preparing a legal 

opinion for the President of the Republic; iii) evaluating analysis on the implementation of government 

policies and programmes; and iv) preparing cabinet meetings chaired by the President and Vice President, 

co-ordinating follow up and reporting on meetings. The responsibilities related to regulation are shared 

between three deputies, paralleling the portfolios of the co-ordinating ministries, discussed below.
89

 

Table 10. Indonesia’s Secretariat of State standards for the formulation of laws and regulations 

Economic matters Politics, Law and Security Social Welfare 

Analysis and agreement on initiatives to 
formulate bills 

 

Analysis and agreement on bills initiated by the executive 

Analysis and agreement on bills initiated by the House of Representatives 

Analysis and agreement on draft regulations in lieu of law 

Analysis and agreement on draft government regulations 

Preparing legal opinion on disagreements of substance related to bills, draft regulations in lieu of law and draft government 
regulations 

Monitoring and reporting on the formulation of bills, draft regulations in lieu of law and draft government regulations 

Preparing considerations by the State Secretary on draft presidential regulations 

Authentification of laws, government regulations in lieu of law and government regulations 

Evaluation and formulation of legal 
opinions on the implementation of laws, 
government regulations in lieu of law 
and government regulations 

 

Source: 2011 Service Standards of Secretariat of State Work Units [Standar Pelayanan, Unit Kerja Di Lingkungan Kementerian 
Sekretariat Negara, Republik Indonesia, Tahun 2011], www.setneg.go.id. 

                                                      
87.  President Regulation No. 58/2010 on the State Secretariat, as amended by President Regulation No. 80/2010, Arts. 4, 

62-67. See also State Secretariat Ministry Regulation No. 2/2011 on the Organisation and Work Procedures of the State 

Secretariat. 

88.  President Regulation No. 58/2010 on the State Secretariat, as amended by President Regulation No. 80/2010, Arts. 2, 3. 

See also State Secretariat Ministry Regulation No. 2/2011 on the Organisation and Work Procedures of the State 

Secretariat. 

89.  President Regulation No. 82/2010 on the Cabinet Secretariat, Arts. 2, 3, 4. See also Cabinet Secretariat Regulation 

No. 1/2011 on the Organisation and Responsibilities of the Cabinet Secretariat. 
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107. In 2009, the State Secretariat issued service standards for its activities as part of a drive for 

professionalisation.
90

 The standards cover the Deputy of Legislation and its involvement in the formulation 

of laws and regulations. There are eight common standards for all legislative policy areas and an additional 

two standards for economic matters (Table 11). The standards apply only to the State Secretariat and not 

the Cabinet Secretariat. Information was not available on the implementation of these service standards.  

The co-ordinating ministries oversee implementation of national development plans, with the 

Co-ordinating Ministry of Economic Affairs playing a leading role in regulatory reform 

108. Indonesia‟s co-ordinating ministries are responsible for increasing co-ordination in the 

formulation of public policy and synchronising of policy implementation
91

 – including that related to the 

national medium-term development plan. The Co-ordinating Ministry of Economic Affairs is responsible 

for matters related to the business and investment climate and infrastructure contained in the medium-term 

development plan. The Co-ordinating Ministry of Politics, Law and Security is responsible for governance 

and bureaucratic reform.
92

 The activities of the co-ordinating ministries to implement the national medium-

term development plan are monitored by the Presidential Delivery Unit on Development Control and 

Oversight located within the State Secretariat.
93

 The Head of the Presidential Delivery Unit reports once 

every two months on the implementation of the plan to the President of the Republic. 

109. In addition to its role in overseeing the implementation of the national medium-term development 

plan, the Co-ordinating Ministry of Economic Affairs currently heads the regulation working group for the 

implementation of the 2010-2025 Master Plan on the Acceleration and Expansion of Indonesian Economic 

Growth.
94

 This working group is responsible for i)accelerating the completion of implementation 

regulations; ii) eliminating overlap between existing regulations between national and sub-national levels 

as well as between sectors and institutions; iii) amending and establishing new regulations to support 

implementation of the Master Plan.  

                                                      
90.  State Secretariat Regulation No. 8/2007 on Guidelines for the Development of Service Standards within the State 

Secretariat of the Republic of Indonesia.  

91.  Presidential Regulation No. 47/2009 on the Establishment and Organisation of Ministries. See also Kementerian 

Koordinator Bidang Perekonomian (2011) Profil 2011: Kementerian Koordinator Bidang Perekonomian 

[Co-ordinating Ministry of Economic Affairs Profile 2011]. 

92.  Presidential Instruction No.1/2010 on the 2010 National Development Priorities. 

93.  Presidential Regulation No. 54/2009 on the Presidential Work Unit on Development Control and Oversight amended 

Presidential Decree No. 17/2006 on the President Programme Delivery and Reform Unit, as amended by Presidential 

Regulation No. 21/2008. The organisation and work procedures of the Presidential Work Unit on Development Control 

and Oversight is established by State Secretariat Minister Regulation No. 3/2010. 

94.  There are nine work groups in total involved in the implementation of the 2010-2025 Master Plan on the Acceleration 

and Expansion of Indonesian Economic Growth. Six focus on individual growth corridors, three focus on cross sectoral 

issues including regulation, connectivity and human resource and research and technology, and one serves as the 

General Secretariat for the Master Plan. See Co-ordinating Ministry of Economic Affairs Decrees No. 35/2011 and 

36/2011.  
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110. More generally, the Co-ordinating Ministry of Economic Affairs has sought to promote 

co-ordination across all of its portfolio areas. This co-ordination includes on issues related to its policy 

portfolio, between the national and sub-national governments and between sub-national governments.
95

 

The Co-ordinating Ministry of Economic Affairs‟ portfolio includes i) special economic zones; ii) national 

spatial planning; iii) accelerating infrastructure development; iv) water and irrigation management; v) fiscal 

decentralisation; vi) natural resource management; vii) micro, small and medium enterprise development; 

viii) increasing investment and the promotion of exports; ix) international economic co-operation; and 

x) enhancing public participation in economic policy.  

Table 11. Indonesian co-ordinating ministry’s portfolios 

Co-ordinating Ministry of Economic 
Affairs 

Co-ordinating Ministry of Politics, Law 
and Security 

Co-ordinating Ministry for Social 
Welfare 

Ministry of Agriculture 
Ministry of Co-operatives and Small 

and Medium Enterprises 
Ministry of Development for Remote 

Areas 
Ministry of Energy and Natural 

Resources 
Ministry of Finance 
Ministry of Forestry 
Ministry of Industry 
Ministry of Manpower and 

Transmigration 
Ministry of Maritime Affairs and 

Fisheries 
Ministry of Public Works 
Ministry of Research and Technology 
Ministry of State-Owned Enterprises 
Ministry of Tourism and Creative 

Economy 
Ministry of Trade 
Ministry of Transport 
Capital Investment Co-ordination Board 
National Development Planning Agency 

(Bappenas) 
National Land Agency  

Ministry of Home Affairs 
Ministry of Law and Human Rights 
Ministry of Foreign Affairs 
Ministry of Defence 
Ministry of Communication and 

Information 
Ministry of State Administrative Reform 
National Police Headquarters 
National Armed Forces Headquarters 
Attorney General  
National Intelligence Agency 
National Signals Agency 
Republic of Indonesia Maritime Security 

Co-ordination Agency 

Ministry of Health 
Ministry of National Education 
Ministry of Social Affairs 
Ministry of Religion 
Ministry of Culture and Tourism 
Ministry of the Environment 
Ministry of Women’s Empowerment and 

Child Protection 
Ministry of Public Housing 
Ministry of Youth Affairs and Sports 

Source: OECD. 

The Ministry of Law and Human Rights is responsible for policies related to the formulation of laws 

and regulations, with a strong focus on legal quality 

111. The Ministry of Law and Human Rights co-ordinated the development of Law No. 12/2011, and 

its predecessor Law No. 10/2004, on the Formulation of Laws and Regulations. Within the framework of 

Law No. 12/2011, the Ministry of Law and Human Rights co-ordinates the input of the federal executive 

into the preparation of the five-year National Legislative Programme (Prolegnas) and its annual priorities. 

The Ministry also supports sub-national governments to formulate their respective Sub-national Legislative 

Programmes (Prolegda). Finally, in relation to openness in regulatory formulation and decision making, it 

maintains one of the main government databases on laws and regulations.  

                                                      
97.  The Co-ordinating Ministry for Economic Affairs was established in 1966 with the name of Co-ordinating Ministry of 

Economics, Finance and Industry, which it used in 1966-1983 and again in 1998-2000. Its name was changed to the 

Co-ordinating Ministry of Economics, Finance and Development Oversight between 1988 and 1998. Its name was 

changed to the Co-ordinating Ministry for Economic Affairs in 2000. 

97.  Ministry of Law and Human Rights Regulation No. M.HH-05.OT.01.01/2010 on the Organisation and Structure of the 

Ministry of Law and Human Rights, Arts. 140-142. 
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112. The Ministry of Law and Human Rights has two Echelon-I units that share responsibility for 

these functions: i) the Directorate General of Law and Regulation; and ii) the National Law Development 

Agency.
96

 The Directorate General of Law and Regulation develops policies, provides technical guidance 

and externally evaluates the formulation of laws and regulations. It is structured into five directorates: 

i) the Directorate for Formulation (of Regulation); ii) the Directorate for Facilitating the Formulation of 

Sub-national Regulations; iii) the Directorate for Publication (of Regulations); iv) the Directorate for 

Harmonisation; and v) the Directorate for Regulation Litigation.
97

 Details on the specific responsibilities of 

these directorates and resourcing were not available at the time of drafting this working paper. 

113. The National Law Development Agency is responsible for formulating technical policies for the 

formulation and evaluation of the Prolegnas. It is structured into four centers: i) the Centre for National 

Legal Research and Development; ii) the Centre for National Legal Development Planning; iii) the Centre 

for National Legal Information Network and Documentation; and iv) the Centre for Legal Outreach.
98

 

Details on the specific responsibilities and resourcing of these centers were not available at the time of 

drafting this working paper. 

The activities of the Ministry of Law and Human Rights are supported by the Ministries Home Affairs 

and Finance, but are focussed narrowly on regulations imposing taxes and charges 

114. The Ministry of Home Affairs establishes procedures for the review of regulations issued by both 

the sub-national house of representatives and sub-national executives. All reviews are co-ordinated by the 

Regulatory Assessment and Evaluation Section of the Ministry of Home Affairs‟ Legal Bureau. The 

Ministry of Home Affairs‟ Legal Bureau is supported by the Ministry of Finance Directorate General of 

Sub-national Financing in the case of sub-national regulations on taxes and user charges. It also delegates 

to governors the responsibility for review of regency/city regulations.
99

 The Ministry of Home Affairs‟ 

Regulatory Assessment and Evaluation Section is organised into three divisions covering: i) Sumatera and 

Kalimantan; ii) Java and Bali; and iii) Sulawesi, Nusa Tenggara, Maluku and Papua.  

115. The Ministry of Finance Directorate General of Sub-national Financing has a specific Directorate 

for Sub-national Taxes and Charges.
100

 It is organised into four sub-directorates covering: i) Sumatera, ii) 

                                                      
97.  Ministry of Law and Human Rights Regulation No. M.HH-05.OT.01.01/2010 on the Organisation and Structure of the 

Ministry of Law and Human Rights, Arts. 140-142. 

94.  There are nine work groups in total involved in the implementation of the 2010-2025 Master Plan on the Acceleration 

and Expansion of Indonesian Economic Growth. Six focus on individual growth corridors, three focus on cross sectoral 

issues including regulation, connectivity and human resource and research and technology, and one serves as the 

General Secretariat for the Master Plan. See Co-ordinating Ministry of Economic Affairs Decrees No. 35/2011 and 

36/2011.  

98.  Ministry of Law and Human Rights Regulation No. M.HH-05.OT.01.01/2010 on the Organisation and Structure of the 

Ministry of Law and Human Rights, Art. 1003-1004. The National Law Development Agency was established in 1958 

as the National Law Development Institute below the Prime Minister to conduct legal review of laws from the colonial 

period and to establish a national legal system (Presidential Decree No. 107/1958). In 1961, the National Law 

Development Institute was moved to the Ministry of Justice (Presidential Decree No. 194/1961 and made responsible 

for national legal development, in line with the MPR Decision No. II/MPRS/1960 on the Principles of National Legal 

Development. In 1974, the National Law Development Institute became the National Law Development Agency 

directly under the Ministry of Justice (Presidential Decree No. 45/1974 on the Organisation of Government 

Departments). 

99.  Law No. 28/2009 on Sub-national Taxes and Charges and Minister of Home Affairs Regulation No. 53/2007 on the 

Oversight Sub-national Regulations. 

100.  Minister of Finance Regulation No. 184/PMK.01/2010 on the Organistation and Internal Responsibilities of the 

Ministry of Finance, Arts. 1233-1234.  
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Java, Bali and Nusa Tenggara, iii) Kalimantan and Sulawesi; and iv) Maluku and Papua.
101

 Details on the 

specific responsibilities and resourcing of these sub-directorates were not available at the time of drafting 

this working paper. 

Bappenas has assumed responsibility for developing ex ante and ex post regulatory impact assessment 

tools, but the extent to which these tools are effectively integrated in decision making is unclear 

116. The National Development Planning Agency (Bappenas) is responsible for formulating 

medium-term national development policies and plans.
102

 Its Directorate for the Analysis of Laws and 

Regulation, established in October 2007, has a mandate to: i) inventorise draft and existing laws and 

regulations; ii) review and evaluate draft and existing laws and regulations; iii) co-ordinate and harmonise 

draft and existing laws and regulations at national and sub-national levels; iv) formulate policy 

recommendations on draft and existing laws and regulations; and v) make available information on the 

results of analysis of draft and existing laws and regulations. It is organised into three units, responsible for 

laws and national regulations, sub-national regulations and information management, respectively.
103

 The 

Directorate is staffed by 19 officials. 

117. The Directorate for the Analysis of Laws and Regulation has developed the Regulation 

Framework Analysis Model (Model Analisa Kerangka Regulasi or Makara) for proposed bills and sub-

national regulations and the Law and Regulation Analysis Model (Model Analisa Peraturan Perundang-

undangan or Mapp) for reviewing and simplifying existing laws and regulations. These activities include 

identifying and analysing problematic laws and regulations as well as preparing an action plan of 

regulatory reform in co-ordination with sectoral ministries (OECD, 2011).  

However, there is no institution formally responsible for co-ordination and oversight to ensure that 

regulation serves whole-of-government policy  

118. Establishing a standing body charged with regulatory oversight close to the centre of government 

is considered key to ensuring that regulation serves whole-of-government policy. The regulatory oversight 

body should be tasked with a variety of functions or tasks in order to promote high-quality evidence-based 

decision making. These functions include:  

                                                      
101.  Minister of Finance Regulation No. 184/PMK.01/2010 on the Organistation and Internal Responsibilities of the 

Ministry of Finance, Art. 1235. 

102.  Minister of National Development Planning/Head of National Development Planning Agency Regulation 

No. PER.005/M.PPN/10/2007 on the Organisation and Work Processes of the Ministry of National Development 

Planning/National Development Planning Agency, Art. 3. 

103.  Minister of National Development Planning/Head of National Development Planning Agency Regulation 

No. PER.005/M.PPN/10/2007 on the Organisation and Work Processes of the Ministry of National Development 

Planning/National Development Planning Agency, Arts. 174-175. 
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 Responsibility to formulate regulatory policy goals, strategies and benefits, including 

developing and implementing a communications strategy to secure ongoing support for 

regulatory quality; 

 Examining the potential for regulation to be more effective including promoting the 

consideration of regulatory measures in areas of policy where regulation is likely to be 

necessary;  

 Co-ordinating ex post evaluation for policy revision and for refinement of ex ante methods;  

 Quality control through the review of the quality of impact assessments and returning 

proposed rules for which impact assessments are inadequate;  

 Providing training and guidance on impact assessment and strategies for improving 

regulatory performance; and 

 Responsibility for monitoring and periodic reporting on regulatory management system 

performance. 

119. To date some of these responsibilities are shared between various national government 

institutions (Table 12). However, a number of them, such as formulating regulatory policy goals, strategies 

and benefits, and examining the potential for regulation to be more effective are altogether lacking at 

present in Indonesia.  

120. In giving consideration to establishing an institution formally responsible for regulatory 

co-ordination and oversight, the government of Indonesia would benefit from consideration of a number of 

factors. The specific location should be established close to the centre of government, to ensure that 

regulation serves whole-of-government policy.  

121. The authority of a regulatory oversight body should be set forth in mandate with adequate 

organisational, functional and financial independence from political influence.  

122. Organisational independence refers to the process to select and appoint the head of the authority 

based on competence rather than political factors alone, as well as the ability of this individual to act free 

from instruction and without the possibility of willful dismissal. Functional independence refers to the 

ability of the authority to establish its own programme of work and freely report on opportunities for 

whole-of-government improvements in regulatory policy without censure. Financial independence refers to 

the ability of the authority to freely dispose of the appropriated budget during the financial year. With such 

independence, however, the performance of the oversight authority, including its review of impact 

assessments should be periodically assessed. 

123. Regulatory oversight should be based on expertise, in the form of a trained professional staff 

capable of undertaking evaluation of regulatory proposals and options, as well as their impacts on business 

and the general public. Technical knowledge can reveal and make transparent the significant impacts, 

tradeoffs and alternatives of regulatory choices – informing politicians and policy makers as well as the 

public of both the promise and pitfalls of regulation. 
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Table 12. Indonesia’s national government institutions involved in ensuring regulatory quality 

 Responsibility 
to formulate 
regulatory 
policy goals, 
strategies and 
benefits 

Develop and 
implement 
communications 
strategy to 
secure ongoing 
support for 
regulatory 
quality 

Responsibility 
to identify 
opportunities for 
whole-of-
government 
improvements 
in regulatory 
policy  

Responsibility 
to develop 
programmes for 
reducing 
administrative 
and compliance 
cost of 
regulation 

Responsibility 
to develop 
guidelines and 
tools for public 
organisations to 
support 
regulatory 
quality 

Expertise and 
capacity to 
examine 
economic 
dimensions of 
regulation (e.g. 
competition, 
trade) 

Expertise and 
capacity to 
examine legal 
dimensions of 
regulation (e.g. 
drafting, public 
consultation, 
due process)  

Authority to 
return 
regulatory 
proposals if 
deemed 
unsatisfactory 

Responsibility for 
monitoring and 
periodic reporting 
on regulatory 
management 
system 
performance 

National level           

State Secretariat  o  o o o 
  

o ?? ??  Laws, 
government 
regulations 

o 
  

Cabinet Secretariat  o o o o 
  

o ?? ??   Presidential 
regulations 

o 
  

Co-ordinating Ministry of 
Economic Affairs, directly 
under which is  

o o o o 
  

o o o  Specific 
regulations 
indentified in 
Master Plan 

 Administrative 
simplification 
targets as per 
RPJMN 

>> National Development 
Planning Agency (Bappenas) 

o o o  Setting 
targets in 
RPJMN  

  RIA, stock 
of 
regulations 
(self-
appointed) 

● o o o 
    

Co-ordinating Ministry of 
Politics, Law and Security 
directly under which is 

o o o o 
  

o 
  

o o o  Harmonisation 
of sub-
national 
regulation 
targets as per 
RPJMN  

>> Ministry of Law and 
Human Rights 

o o o o 
  

● o ●   Legal 
dimensions 
only  

o 
  

Sub-national level          

Ministry of Home Affairs o o o o 
  

o 
  

o  Sub-national 
regulations 
only 

 Sub-national 
regulations 
only 

o 
  

Ministry of Finance o o o o 
  

o 
  

●  Sub-national 
taxes and 
charges only 

o o 
  

Source: OECD. 
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8. Preliminary recommendations 

124. With a view to stimulate discussion at the Regulatory Policy Committee, the preliminary 

recommendations of this working paper are presented below. These preliminary recommendations may 

change based on additional fact checking of the OECD analysis by the government of Indonesia, 

discussions within the Regulatory Policy Committee and comments from other stakeholders. 

125. The preliminary recommendations direct the attention of the government of Indonesia to: 

1. Formulate an explicit whole-of-government policy to ensure economic, social and 

environmental benefits of regulation justify the cost, that distributional effects are 

considered and net benefits are maximised; 

2. Develop formal guidelines for public consultation in regulatory decision making to support 

consistent practices, quality control of processes and capacity building of involved public 

officials; 

3. Utilise new technologies to support codification, regulatory decision making processes and 

dissemination of laws and regulations at all levels of government; 

4. Integrate ex ante assessment into the formulation of new regulatory proposals to 

effectively assess the quantitative and qualitative benefits and costs borne by business, 

citizens and government; 

5. Conduct systematic programme reviews of the stock of significant regulation against 

clearly defined policy goals, including consideration of costs and benefits, to ensure that 

regulations remain up to date, cost-effective and consistent and delivers the intended policy 

objectives; and 

6. Establish an independent institution to actively provide oversight of a whole-of-

government regulatory policy and goals, support co-ordinated implementation of policy 

and foster regulatory quality.  

Formulate an explicit whole-of-government policy to ensure economic, social and environmental 

benefits of regulation justify the cost, that distributional effects are considered and net benefits are 

maximised 

126. Regulatory policy defines the process by which government, when identifying a policy objective, 

decides whether to use regulation as a policy instrument, and proceeds to draft and adopt a regulation 

through evidence-based decision making. Adopting a “whole-of-government” policy enables the 

government to take into account the dynamic interplay between the different institutions involved in the 

regulatory process and to overcome obstacles created by a traditional compartmentalisation of functions.  

127. The government of Indonesia does not have an explicit whole-of-government policy for ensuring 

a well-functioning regulatory management system. Elements of a policy can be found in Law No. 12/2011 

on the Formulation of Laws and Regulations as well as the National Medium-term Development Plan and 

Master Plan for the Acceleration and Expansion of Indonesian Economic Growth. These plans, however, 

focus on sectoral regulation rather than the regulatory management systems more generally. 

128. In establishing an explicit whole-of-government policy for regulatory management, the 

government of Indonesia could formally: 
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 Recognise that separate initiatives for ensuring coherence in regulation and administrative 

simplification are elements of, but do not substitute for, a comprehensive regulatory reform 

programme;  

 Adopt an integrated approach, which considers policies, institutions and tools as a whole, 

at all levels of government and across sectors; 

 Ensure that, if regulation is used, the economic, social and environmental benefits justify 

the cost, distributional effects are considered and net benefits are maximised; 

 Maintain a regulatory management system, including both ex ante impact assessment and 

ex post evaluation as key parts of evidence-based decision making; 

 Review systematically the stock of regulations periodically to eliminate or replace those 

which are obsolete, insufficient or inefficient; 

 Develop and maintain a capacity to ensure that regulatory policy remains relevant and 

effective and can adjust and respond to emerging challenges; 

 Implement and evaluate a communications strategy to secure on-going support for the 

goals of regulatory quality; and 

 Establish mechanisms for monitoring and reporting on the performance of the regulatory 

management system against the intended outcomes. 

129. In the Indonesian context, an explicit whole-of-government policy could be articulated through a 

presidential instruction. This instrument is used to articulate statement of political commitment and to 

direct public sector entities – including at sub-national levels – to co-ordinate actions and to define a range 

of measures that should be taken. Moreover, it is critical that the President of the Republic periodically 

update the instruction drawing upon lessons learnt as well as international good practice.  

130. Furthermore, an explicit strategy should aim to build upon Law No. 12/2011 which provides a 

framework for the formulation of laws and regulations. This law provides much flexibility to the executive 

to enhance regulatory management systems at both national and sub-national levels through the use of 

presidential and government regulations. 

Develop formal guidelines for public consultation in regulatory decision making to support consistent 

practices, quality control of processes and capacity building of involved public officials  

131. Public consultation is a key element of open government – a principle that Indonesia has 

committed to pursue as one of eight founding member of the Open Government Partnership, together with 

Brazil, Mexico, Norway, the Philippines, South Africa, the United Kingdom and the United States.  

132. There are no formal guidelines for consultation with affected parties in the regulatory decision-

making process. Establishing such guidelines can enhance opportunities for the public to contribute to the 

formulation of regulatory proposals and to the quality of the supporting analysis underlying regulation. 

It can also enhance trust in government by increasing standardisation of citizen‟s experiences participating 

in different public consultation processes.  

133. In developing formal guidelines for public consultation, the government of Indonesia could 

consider introducing requirements to: 
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 Consult on all aspects of ex ante assessment and explicitly use these assessments as part of 

the consultation process for the formulation of laws and regulations;  

 Structure ex post evaluations of existing laws and regulations around the needs of affected 

parties, engaging views on the design and implementation of reviews, including 

prioritisation; 

 Establish specific consultation plans with a clear statement of the purpose and objectives of 

consultation when assessing new and evaluating existing the regulation; 

 Make available to the public, as far as possible, all relevant material from regulatory 

dossiers including the supporting analyses, reasons for regulatory decisions and all relevant 

data;  

 Utilise a wide spectrum of consultation formats to engage a broad diversity of stakeholders 

within the population and keep the burden of consultation to a minimum;  

 Highlight specific tools to assist the consultation process, such as consultation planning 

templates, checklists, good practices notes, etc;  

 Allow sufficient periods of time to allow stakeholders the opportunity to consider proposed 

regulations and to participate in the regulation making process; 

 Document the process and input received from the consultation to inform the regulation 

making process and as a basis for evaluation; and 

 Develop appropriate capability (skills, guidance and training) within government to 

effectively manage consultation of affected parties. 

134. In the Indonesian context, guidelines for public consultation could be included in the proposed 

revision of Presidential Regulation No. 68/2005 on the Procedure for Preparing Bills, Draft Government 

Regulations in Lieu of Law, Draft Government Regulations and Draft Presidential Regulations. This 

regulation guides procedures at both national and sub-national levels of government.  

135. It would also be considered beneficial to include the results of public consultation in the 

regulatory dossiers together with analyses from ex ante impact assessment, ex post evaluations, reasons for 

regulatory decisions and all other relevant information and data. This information could be to supplement 

and support quality control in regulatory decision making. Moreover, the same information could support 

training and capacity building in regulatory decision making. 

136. In addition, regulations guiding legislative programmes at national and sub-national levels could 

be amended to enhance information disclosure and support more effective public consultation. Regulatory 

programmes support transparency, forward planning and resourcing of regulatory decision making. Bills 

and draft regulations included in the legislative programmes include the proposed title of the law or 

regulation as well as responsible institution. This could be complemented with critical information such as 

the proposed timetable for discussion and contact details necessary for public consultation. 
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Utilise new technologies to support codification, regulatory decision making processes and 

dissemination of new and existing regulations at all levels of government 

137. There is no single comprehensive and integrated electronic database of government laws and 

regulations. All laws and regulations are required to be disseminated using both electronic and print media. 

Electronic databases are maintained by a number of public institutions, including the Peoples‟ House of 

Representatives, the State and Cabinet Secretariats, the Ministry of Law and Human Rights, the Ministry 

of Trade, the Ministry of Finance, among others. Moreover, current regulations allow any public institution 

to operate and maintain their own law and regulation database. 

138. New technologies offer the possibility of integrating existing law and regulation databases into a 

comprehensive and user-friendly portal. Such a portal could support the codification – the systematic 

inventorisation and rationalisation – of laws and regulations as a basis for ex post evaluation of existing 

regulations on a sectoral basis. It could also support efforts by the government of Indonesia to cap the 

proliferation of sub-national laws and regulations, and to ensure their coherence with higher order 

regulation. New technologies could also support more effective dissemination and compliance with laws 

and regulations. 

Integrate ex ante assessment into the formulation of new regulatory proposals to effectively consider the 

quantitative and qualitative benefits and costs borne by business, citizens and government. 

139. Indonesia‟s concept of an academic study shares a number of similarities, but also important 

differences, with regulatory impact assessment (RIA) good practices. Academic studies are intended to 

define the specific policy need and objective of bills and draft sub-national regulations. The preparation of 

a study is integrated early into the decision process, as a prerequisite for initiating any discussions on a 

regulatory proposal. Preparation of the study also resides with the institution initiating the regulatory 

proposal.  

140. However, academic studies also share a number of significant differences with RIA good 

practice. The analysis to be contained in academic studies is uniform to all bills and draft sub-national 

regulations; it is not required for implementing regulations. Academic studies do not explicitly require a 

quantitative assessment of the direct (administrative and financial) and indirect (opportunity) cost of 

regulation. Nor are the studies integrated into the discussions of regulatory proposals. 

141. In parallel, Bappenas and a number of government organisations have been developing RIA tools 

to support ex ante assessment of bills and regulations. However, it is unclear the extent to which these tools 

have been piloted and actions have been taken to ensure adequate training, guidance and quality control. 

142. In integrating an ex ante assessment to ensure that regulations and regulatory frameworks serve 

the public interest, the government of Indonesia could undertake actions to: 

 Ensure ex ante assessment are proportional to the significance of the expected economic, 

social and environmental significance of the regulatory proposal; 

 Use ex ante assessment to quantify the benefits and costs – both direct (administrative, 

financial and capital costs) and indirect (opportunity costs) – of significant regulatory 

proposals;  

 Include within ex ante assessments, where relevant, qualitative descriptions of impacts that 

are difficult or impossible to quantify, such as equity, fairness and distributional effects; 
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 Make publicly available the results of ex ante assessments, together with regulatory 

proposals, in a suitable format and with adequate time to support deliberation of regulatory 

proposals;  

 Develop clear policies, training programmes, guidance and quality control mechanisms for 

data collection and use of data in ex ante assessments; and 

 Establish responsibility within government for identifying good practice in the use of ex 

ante assessments as a basis to support training and capacity building within government. 

147. In the Indonesian context, Law No. 12/2011 allows for President Regulations to introduce 

changes to techniques for formulating laws and regulations. Moreover, presidential regulations may be 

revised with relative ease within the executive and can be used to influence both national and sub-national 

government practices. 

Conduct systematic programme reviews of the stock of significant regulation against clearly defined 

policy goals, including consideration of costs and benefits, to ensure that regulations remain up to date, 

cost-effective and consistent and delivers the intended policy objectives.  

148. There is no formal policy goal and process to review the stock of existing laws and regulations 

within Indonesia‟s national government. The concept of ex post reviews of regulations is most clearly 

identified in Indonesia with the actions of the Ministry of Home Affairs to review approved sub-national 

regulations that do not impose taxes and charges in order to ensure consistency with higher order 

legislation. Such reviews are applied to all sub-national regulations rather than those that are considered 

significant. 

149. In parallel, Bappenas has developed a standardised tool to support ex post evaluation of existing 

laws and regulations. However, it is unclear the extent to which tool has been piloted and actions have 

been taken to ensure adequate training, guidance and quality control. 

150. In establishing a programme of ex post evaluation of the stock of significant regulation against 

clearly defined policy goals, the government of Indonesia could undertake actions to: 

 Develop a system of ex post evaluation of the existing stock of regulation in parallel with 

the introduction of ex ante assessment; 

 Structure ex post evaluations of existing laws and regulations around the needs of affected 

parties, engaging views on the design and implementation of reviews, including 

prioritisation; 

 Employ new technologies and data sharing to support the identification and prioritisation 

of ex post evaluation. 

 Utilise the creation of one-stop-shops to assess the policy goals, benefits and costs of 

specific regulation and licensing requirements; 

 Explore the appropriateness of including automatic review and/or sunset clauses in new 

regulations as a means of controlling the existing stock of regulation; 

 Promote co-ordination in ex post evaluation across sub-national governments to support 

integration of internal markets;  
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 Develop clear policies, training programmes, guidance and quality control mechanisms for 

data collection and use of data in ex post review; and 

 Establish responsibility within government for identifying good practice in the use of ex 

post assessments as a basis to support training and capacity building in regulatory decision 

making. 

151. In the Indonesian context, Law No. 12/2011 allows for the government other matters not included 

within the current framework for the formulation of laws and regulations. This provides scope for the 

executive to introduce specific guidelines and procedures for the ex post evaluation of the stock of 

significant laws and regulations. Moreover, government regulations may be revised with relative ease 

within the executive and can be used to influence both national and sub-national government practices.  

Establish an independent institution to actively provide oversight of a whole-of-government regulatory 

policy and goals, support the implementation of the policy and foster regulatory quality.  

152. There is no institution that has formal responsibility for providing a whole-of-government 

perspective on the implementation of regulatory policy. Rather, a number of public institutions exist to 

provide with seemingly overlapping responsibilities over regulatory decision making – including the 

development of tools to support regulatory management and the formal review of regulatory proposals. 

153. In establishing an independent institution to co-ordinate and provide oversight of regulatory 

quality, the government of Indonesia should give consideration to empowering this institution to:  

 Conduct quality control through the review of the quality of ex ante assessments of 

regulatory proposals and ex post evaluation of the stock of significant regulations;  

 Identify opportunities and priorities for whole-of-government improvements in regulatory 

policy; 

 Co-ordinate ex post evaluation of regulation as a basis for policy review and refinement in 

line with socio-economic developments; 

 Provide training and guidance on impact assessment and strategies for improving 

regulatory quality; 

 Develop and implement a communications strategy to secure ongoing support for efforts to 

improve regulatory quality and regulatory management capacity; and 

 Monitor and report on the co-ordination of regulatory reform activities and the 

performance of the regulatory management system against the intended outcomes. 

154. Such an authority could be housed within the existing institutional framework, such as the Co-

ordinating Ministry for Economic Affairs. This institution oversees 18 national government entities, 

including the Ministries of Agriculture, Industry, Trade and Transport as well as the Capital Investment 

Co-ordination Board. Moreover, the Co-ordinating Ministry for Economic Affairs responsibilities have 

traditionally focused on explicitly co-ordination and reporting for decision making and accountability 

purposes. 
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155. The peer review by the Regulatory Policy Committee (RPC) of this working paper on the 

Government Capacity to assure High Quality Regulation in Indonesia provides an opportunity to discuss 

with the Indonesian Government the analysis of existing institutional and procedural arrangements in 

Indonesia to promote better regulation. It also provides an opportunity to explore the applicability of the 

draft recommendations in the context of the challenges faced by Indonesia, and to consider the next steps 

such as measures for the implementation of the suggested conclusions and recommendations.  

156. Following the discussion at the RPC the OECD Secretariat will finalise the draft working paper 

on Government Capacity to Assure High-Quality Regulation in Indonesia and the recommendations. The 

timetable is as follows: 

 May 2012: Revise the working paper based on additional comments received from the 

government of Indonesia and lead peer reviewers;  

 June 2012: Develop a synthesis report taking account of all chapters in the Review of 

Regulatory Reform in Indonesia; 

 July 2012: The final report will be provided to the Indonesian government for translation 

ahead of the public launch of the report. 



  

© OECD 2012. All rights reserved. 61 

ANNEX: LIST OF INSTITUTIONS INTERVIEWED 

National government 
Entity Units 

Co-ordinating Ministry of Economic Affairs .. 

Ministry of Finance Secretariat General 

Fiscal Policy Office 

Ministry of Home Affairs Legal Bureau 

Ministry of Industry .. 

Ministry of Law and Human Rights Directorate of Regulatory Harmonisation 

Directorate for (Regulatory) Formulation  

Directorate for Facilitation of Local Regulation Formulation 

National Law Development Agency  

Ministry of Trade .. 

National Development Planning Agency Directorate of Politics, Law, Defence, and Security 

 

Sub-national governments 
Provincial Government of Jakarta 

 

OECD delegations with missions in Jakarta 
Australia 

European Commission 

The Netherlands 

New Zealand 

United Kingdom 

 

Non-government organisations 
Asia Foundation 

Asian Development Bank 

Indonesia Regional Autonomy Watch 

National Democratic Institute 

Tata Construction, Indonesia 

United Kingdom 

World Bank 
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